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Bzrarp’s 
BERARDS’ HEIRS vs. BERARD. HEIRS 
vs. 
APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DIS- BERARD. 


TRICT, THE JUDGE OF sixth PRESIDING. 


In a suit for the price of a tract of land sold, the defendant may success- 
‘fully resist payment on account of error falling on the substance of the thing 
sold. 

Where a back concession is authorised to be located in the rear of the 
ancestor’s plantation; and in the life time of the latter, he-and his son 
locates it in a more advantageous position. At the sale of the ancestors’ 
succession, the proces-verbal of the sale purports to sell only the inchoate 
titlte or right to the concession—the son who purchases through an agent at 
sale, will be considered as having purchased the located tract which is most 
advantageous to him, and not the right to locate it in rear of his ancestors’ 
plantation. 

And on being sued for the price of the purchase according to the proces- 
verbal of sale, he will be deemed to have purchased in error affecting the 
substance of the thing sold. 


On the 8th of December 1821, Jean-Baptiste Berard pur- 
chased, thro’ the agency of his son, at the sale of his fath- 
ers’ succession, a back concession of land, containing twelve 
arpents front with the depth of forty, for the sum of 
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CASES IN THE SUPREME COURT 


$1,600. The land was described in the proces-verbal of sale 
as lot No. 139, consisting of wood, as sold as uncultivable 
land, His co-heirs and the heirs of Jean Berard deceased, 
brought suit for the portion coming to them from their fath- 
ers’ succession, ‘The defendant had refused, and still re- 
sisted payment on the ground that he purchased in error ; and 
that if ever the land in question was adjudicated to him, it 
was without his consent. That it never was delivered to 
him, and cannot be ; as it never was located. 

It seems that when the right accrued to this back conces- 
sion which was in the life time of the ancestor Jean Berard 
deceased, he and his son, the present defendant, located in a 
more advantageous position about two miles from the ances- 
tor’s original tract. It appears the defendant authorised his 
son to bid for the land thus located, and which had been sur- 
veyed, at the sale of the ancestor’s succession, when in fact 
only the incoate right or title to the succession was sold, and 
which was to be located in the rear of the ancestor’s original 
tract. 

The District Court gave judgment against him on the 
ground that the error seemed to consist of his supposing that 
altho’ the title called for land in one place, it had been locat- 
ed in another. In the proces-verbal of sale the land is des- 
cribed as situated according to the calls of the original title 
and not as surveyed. By signing that proces-verbal, it ap- 
pears to the Court that the purchaser admitted the thing 
acquired by him was right of the estate in that grant with 
the chance of a more advantageous location, The impres- 
sion that he had taken up, that the land might be located in 
another place does not in the opinion of the Court shew such 
an error as annuls the contract &c. 

Bowen for plaintiffs—The defendant purchased the land 
with a full knowledge of the title and locations, and all the 
circumstances attending it. He lived near it—had been 
present at the surveying and knew the situation of the ori- 
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ginal concession—and also the location which was made in Western District. 
the life time of his father —— 
‘ rw 
The land sold and contained in the’ proces verbal of sale, Berarp’s 
was the original grant or concession. This the defendant = 
well knew before he signed the proces verbal. He cannot BER4®»- 
claim the advantage of having brought in error. 
The defendant bought with a knowledge of both locations 
and took his chance of getting the best. It was a kind of 
aleatory contract, At any rate, in either event he would have 
got a tract of nearly equal worth. 6th. Toullier 144. No. 


38—39—40—41; Louisiana Code, Art. 1819-20. 
Simon § Brownson for defendant and in reply : 


The defendant purchased entirely in error, so much so 
that when the first instalment became due, he publicly stated 
it was not the tract he intended to buy. 
That his son had attended the sale and bid for him, it 
was adjudicated to him. 
Buying a peace of land in one place when it is situated 
in another, is error.—5 Part, Tit.5, Law 20, 1 Pothier on 
obli. Nos. 17-18. 
Mathews J. delivered the opinion of the Court. 
This suit is brought to recover from the defendant 
the price of a tract of land said to have been adjudicated to 
him at the sale of the succession of his father ; he being a 
co-heir with the plaintiffs &c. Payment is resisted by him 
on account of error falling on the substance of the thing 
sold. The plaintiffs obtained judgment in the Court below, 
from which the defendant appealed. ‘ 
If the error alleged on the part of the appellant is estab- -.. ie 
lished by the testimony of the case, the legal consequence 24 ‘ld; the de« 


fendant may suc- 


must be an avoidance of the contract : and it appears to us cessfully resist pay- 
: ° ; ment on account of 
that the. allegations made in the answer to this effect are error falling on the 


supported by the evidence. a of thing 


The sale was made of a back concession which was to Where a_ back 
au- 
have been located in the rear of a plantation held by the thorized to be lo 
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cated in the rear of 
the ancestor’s plan 
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CASES IN THE SUPREME COURT 
ancestor of the parties to the present action. He and his 


" son the defendant in this suit, during the life time of the fath- 


er caused the location to be made in another place. The 
proces-verbal of sale of the succession purports to sell the 
right acquired under the inchoate title to land in the rear of 
the plantation as designated in the requéte. 

But we have no doubt of the intention of the purchaser be- 
ing to buy the tract which had been actually located. It was 
more convenient to his residence—its principal revenue con- 
sists in wood and timber. It wasthe understanding of one 
of the appraisers of the estate of Bernard the father, that this 
tract was by him appreciated. But it seems not to belong 
tothe succession ; and the vendor has consequently acquired 
no title under the adjudication to the property which he 
intends to purchase. 

As to him there is error in the sale affecting the substance 
of the thing sold. 

Itis therefore ordered, adjudged and decreed, that the 
judgement of the District Court be avoided, annulled and re- 
versed : and it is further ordered, adjudged and decreed, 
that judgement be here entered for the defendant, and 
appellant, with costs in both Courts. 


| 
MARK vs. THE CHURCH WARDENS OF ST.-MARTINVILLE. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE 
JUDGE OF THE SIXTH PRESIDING. 

When a cause is remanded to ascertain a question of fact, on an appeal 
from this judgment, if on an examination of the evidence sent up with the 
new record, there appears no error in the proceedings of the inferior judge, 
the judgment will be affirmed. 

This suit is brought on an account exhibited by Fran- 
cois Marc, nephew and heir of his deceased uncle, who was 
curate of the Roman Catholic Church of St. Martinsville, 
against the Church warden’s to recover a sum of money al- 
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life time Western District. 
leged to have been advanced by the curate in his oe og 


for the use and benefit of the church. The defendant made “Uy ww, 


out an account for fees, for interments and other church ser Manc 


vices and privileges, which they alleged the curate had re- Tne Chulsen 
ceived on an account of the Church, and never accounted for }y ARDENS or St 
them. 

The plaintiff denied that the curate was a salaried minis- 
ter, but had a right to use all the fees received or coming 


to the Church for his services, without being bound to 


“account for them. 


The Court below decided that the curate was not a sala- 
ried officer, was not bound to account for the fees of the 
Church received by him; and that the heir had a right to 
recover the monies advanced by him for the use of the 
Church. 
This case was argued on the facts by Mr. Roman, Mr. 
Simon and Mr. Brownson for the plaintiff. 
Mr. Bowen appeared as sole Counsel for defendants. Pcs c rovn on 
Martin J. delivered the opinion of the Court. tain a question of 
fact, on an appeal 
This case was remanded from this Court with a view of from this judgment 
determining a question of fact, on the solution of which we Ym bes on 
considered its final decision depended. dence centupwit 


the new record, 


The judgment of the District Court was in favor of the there, appears no 
error in the procee- 


plaintiff ; and the defendants have again appealed. dings of the inferi- 
We have given our best attention to the evidence which eattinectae 
comes up with the record ; and it does not appear to us - 
the district judge erred. 
It is therefore ordered, adjudged and decreed that the 


judgment of the District Court be affirmed with costs. 
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CASES IN THE SUPREME COURT 


GUILBEAU’S HEIRS vs. CORNIER. 
AGNES RODRIGUES—interpleader. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DIs- 


TRICT, THE JUDGE OF THE SIXT PRESIDING. 

When an inventory of the property of the’ wife is made before marriage, 
éxpressly stipulating that the property or goods brought into marriage, 
are to be considered as the biens propres of the wife, such property. will be 
considered as paraphernal and not dotal. 

The wife has the right, at any time, during marriage, to present her 
claim and recover the amount of her paraphernal property against her hus- 
band, and resume its administration. 


The heirs of L. Guilbeau brought suit against Michel 
Cornier for settlement and restitution of her half of the com- 
munity formerly existing between them jn her life-time ; 
she being his first wife. Agnes Rodrigues, the second wife 
of Cornier, intervened and claimed the amount of property 
she brought into marriage as paraphernal, with mortgage on 
all her husband’s property for its restitution. 

This Court decided this case at its last term, and allowed 

a separation with the right in the wife to resume its admin- 
istration as paraphernal. On the return of the case to the 
District Court, to ascertain the amount of her claim, she 
had judgment for $5,948 75, which she had a right to claim 
as paraphernal property. The heirs of the first wife resist- 
ed her right to claim it as paraphernal, contending it was 
only dotal. The only question now to be decided is, is it a 
paraphernal or dotal property. The determination of this 
question depends on the legal construction of the following 
clause in the inventory by which she brought it into mar- 
riage. 

The inventory is declared in the marriage contract 
between the second wife of Cornier to have been made : 

“ For the purpose of establishing before the celebration of 
her marriage, the property which she brings in, which said 

property mentioned in the aforesaid inventory, cannot be con- 
sidered in any event, other than as property belonging to her 
individually, &c.” 
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OF THE STATE OF LOUISIANA. 


Simon for Plaintiffs. No express words are necessary 
to constitute or settle a Dowry on the wife; consequently the 
property in question is dotal. Under the new Civil Code 
there would be no difficulty. La. Code, Art. 2318, 2360. 

2. The act in question is certainly a marriage contract 
and comes within Art. 5, Page 325, of the old Civil Code. 
As such it must be governed by articles 16, 17 and 18 on 
page 326 of that code. The expression “biens propres,” 
may mean dotal or paraphernal, or both. Old Code, 325, 
Art. 132. The Art. 1541, of the Napoleon Code is verba- 
tim with article 17, page 317 of the old Civil Code, and 
by it the constitution de dot need not be express. 
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3. The property of the Interpleader is dotal and not — 


paraphernal, and she cannot obtain a separation unless she 
prove her dowry is in danger, which she has failed to do. 

Brownson for the Interpleader, Rodrigues. | Contended 
that in order to constitute a dowry or dot, there must be ex- 
press stipulation in the act constituting it. Civil Code, 324, 
Art. 12. 

2. The inventory or act by which the Interpleader 
brought her property into marriage expressly states it to be 
hers individually. It is consequently paraphernal. 

Matthews J. delivered the opinion of the Court. This 
cause was before the Supreme Court at its last term, anda 
judgment then rendered precludes the necessity of examining 
at this time, more than one question presented by the case 
now. See 8. Mar. N. S. 228. 

The correctness of the decision from which the present 
appeal is taken, depends solely ona just interpretation of a 
contract entered into between the appellant and appellee 
previous to the celebration of their marriage. This act was 
preceded by an inventory of the intended wife’s. property, 
valued at 11,222 dollars, which is declared in the contract 
to have been made “a l’effet de constater avant la célébra- 
tion de son marriage les biens qu’elle apporte lorsque lesdits 
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Western District. biens mentionnés au susdit inventaire ne pourront étre consi- 
September, 1839. dérés dans aucun cas que comme des biens propres a elle 
Guitseav’s appartenant &c.” According to this clause of the contract, 
“2. the counsel for the appellant contends that the property 
CorNiER. shown by the inventory, or its appraised value was constitu- 


When an inven- ted as a dowry or dot, and that under all the circumstances 





tory of the proper- of the case, the husband ought not to be deprived of its ad- ° 


ty of the wife is ; ; 

made before _ ministration. It appears, however, to this court that the true 
riage, expressly ; ; ‘ 

stipulating thatthe Meaning of the words used in this part of the act excludes 


Cot eer. all idea of a constitution of dowry. On the contrary, it is 


i he teen expressly stipulated that the property or goods thus brought 
propres .. the into marriage are to be considered as the “biens propres” of 
wife, such proper- , : : 

ty will be panel the wife; and, according to our laws must be considered as 
ered as parapher- 
nal, and not dotal. “ 
Pe sng we doctrine laid down in the judgment in this case referred to 
during marriage, to has a right to claim them or their value from her husband at 


resent her claim : , . a0 
alana nage any time during the marriage, to be by her administered. 


he he i It is therefore ordered, adjudged, and decreed, that the 


against her hus- jydoment of the District Court be affirmed with costs, &c, 
band, and resume o r - 
its administration. 7 





MELANCTON’S HEIRS vs. BROUSSARD & AL. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DIS- 
TRICT, THE JUDGE OE THE SEVENTH PRESIDING. 


An action of nullity cannot be instituted in the District Court, to set 
aside and annul a judgment of the Supreme Court. 

The District Court cannot take jurisdiction and sustain an action of nulli- 
ty to set aside one of its own judgments, after it has been passed upon by 
the Supreme Court, whether it be affirmed or not. 


This suit was instituted the 2d of April, 1825, by the heirs 
and widow of Charles Melangon, deceased, against Pierre 
Broussard and Dr.John Duhamel to set aside and declare null 
and void a judgment of the Supreme Court, rendered in favor 
of said Broussard against Duhamel, in which Melancon’s 
heirs were cited by Duhamel in warranty, which judgment 
is alleged to have been obtained by fraud and collusion. 
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OF THE STATE OF LOUISIANA 


_ The present plaintiffs instituted suit May 15, 1822, against Western Distact 


Dr. John Duhameland his security Joseph Latiolais, in the 


™ 
eee 


parish of St. Martin, to recover $3,085, it being the second Msnangon’s 


instalment ofthe price’ of. a tract: of land,».5 arpents. front 
with the depth of 40, purchased by Duhamel at the sale of 
Melancon’s succession. 

Five days after the commencement of this suit, Pierre 

Broussard instituted a suit against Dr. Duhamel for three 
and a half arpents.of this very land, which Duhamel had 
bought at ‘the sale of Melancon’s” succession.: Duhamel 
caused the heirs of the succession to be cited in warranty. 
They appeared—filed an answer—plead the general issue, 
and prescription of thirty, and ten years. 
_ The five arpents’ tract, now ‘in dispute, for the- second 
instalment of the purchase money of which Duhamel was 
also sued, had been originally the part of a forty arpents’ 
tract belonging to the succession of one Le Dee, but had 
been partitioned out among several co-proprietors, among 
whom was Chas. Melancon, who had purchased’of Le Dee’s 
succession. One Francois Gonsoulin had been employed in 
1799 to make this partition and division. He made out an 
exact plot and survey, marking all the lines between the 
co-proprietors. 

Among other parcels of this division, the five arpent’s 
tract, since sold at the sale of Melancon’s succession to Dr. 
Duhamel, was included. This plot of survey contained a 
proces-verbal of the partition, and complete evidence of all 
the boundaries and lines of the several tracts into which the 
original one had been sub-divided. Pierre Broussard, also 
a co-proprietor of one of the tracts, with all the co-proprie- 
tors had assented to this proces-verbal of survey and _parti- 
tion in writing, by affixing their signatures. This book of 
survey containing complete evidence of all the ‘boundaries 
between, and assented to by all the co-proprietors, was de- 
posited with Gonsoulin. At thetrial of the cause between 
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Western District Broussard and Duhamel and the present plaintiffs who 
September, 1880 
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" were called in warranty, an attempt was made to procure 


this book of survey to prove the true boundaries between 
the parties. It could not be had. Gonsoulin was dead— 
his widow and heirs stated the book had been sent to New- 
Orleans, but could not recollect to whom. Melancon’s 
heirs, who were defending for Duhamel, suspecting some 
fraud and concealment applied twice, but without success, 
They had to submit to a trial without this book or docu- 
ment, by which alone they could have proved the survey 
and boundary of the five arpent’s tract, made to their ances- 
tor with Broussard’s consent. They however obtained judg- 
ment in the District Court, quieting Duhamel in his posses- 
sion. But on an appeal to the Supreme Court, the judg- 
ment of the District Court was reversed, and Broussard 


succeeded in evicting Duhamel of three and a half arpens | 


of the land he purchased of Melancon’s succession, 

The chief ground of reversal was “that it did not ap- 
pear that the land of Le Dee (the original tract) was ever 
regularly and entirely laid out and partitioned amongst all 
the purchasers.” §c. 'This matter would have been comple- 
tely explained by the production of the last book of survey. 

The petitioners charge Broussard and Duhamel with col- 
lusion and fraud, and shew that suit was brought by Brous- 
sard against Duhamel with the consent and at the request 
of the latter, supposed to enable him to resist the pay- 
ment of the last instalment of the price of the land ; and 
also that Broussard’s attorney agreed if he would per- 
mit the suit to be brought in his name, he would exempt 
him from the payment of fees and costs. The petitioners 
further charged fraud and collusion on Duhamel, Broussard 
and Gonsoulin’s heirs in as and suppressing the 
book of survey. 

The petitioners pray for the annulment of the judgment 
of the Supreme Court and for the restitution of the property. 
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wn Pierre Broussard answered by avering that the three and Western Distiict: 
ss a half arpens of land were rightfully decreed to him by the S?fmer+ 1880. 


Supreme Court denying all fraud and collusion. An or- Merrangon’s 


’ der of Court was made, requiring the widow or heirs of — 

a Gonsoulin to produce the Jost book of survey within two BRovssanp 
® | days. And soon afterwards, on the 26th. of January 1827, 

ne 4 / ° ° ° e 

+ Pierre Broussard executed an act of renunciation, in which ° 


he acknowledged the existence of Gonsoulin’s book of survey ; 
aM and that he examined it and found the partition with the lines 

of the several tracks marked and surveyed ; and that he had 
signed and approved the proces-verbal of survey; and now 


, to put an end to all difficulties, he renounced all advantage 
arising from the judgment against Duhamel and voluntarily 
d consented that it be cancelled and annulled. 

1s By this time, Duhamel was dead and his estate insolvent: 


The curator of his vacant succession, in answer to an 
amended petition of the plaintiffs, setting up the act of re- 
r nunciation of Pierre Broussard, charged said act as collusive 
ll between Broussard and the petitioners, being obtained 
- by threats and pecuniary aid. He also plead that the de- 
\. cree of the Supreme Court between Broussard and Du- 
hamel was final, in as much as Duhamel was evicted and 
disposessed of the land. 


‘ Joseph Latiolais, thes ecurity of Duhamel, in the purchase 
of the five arpents’ tract, at the sale of Melancon’s succes- 
sion, now intervened. He charged collusion and fraud, in 
making the act of renunciation by Broussard—prayed that 
the judgment of the Supreme Court, which is attacked in 
this suit may stand, and that he be released from his security- 
ship in consequence thereof. 

The District Court gave judgment for the plaintiffs annul- 
ling the judgment of the Supreme Court in favor of 
Broussard against Duhamel, as having been obtained thro’ 
fraud and collusion : and also on the ground that Pierre 
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Western District. Broussard having renounced “all right and advantage : 
ee arising under it.” fro 
MEL AN¢oN’s Dumartrait the curator of Duhamel’s vacant estate ap- it ¢ 
HEIRS, 

v8. pealed. se 
Brovss4RD —_—_ Brownson &- Bowen for plaintiffs. he 
Mr. Brownson submitted the following argument. , 
It is urged, that no action of nullity can be maintained of 
in this case, because the judgment, sought to be annulled, pli 
was rendered in the Supreme Court: but that such suits tic 
must be brought before the tribunal which pronounced the th 

judgment intended to be annulled-——Code of Practice Art. 
608. 611 and 611. su 
The present suit was commenced before the Code of Prac- as 
tice had been adopted ; but if it had not, it is conceived that di 
this law does not impair the right to maintain such an action, Fe 
—Code of Practice, Art. 607. rig 
When the oniullity is apparent on the record, it can 8) 

be claimed on appeal.—ZIbid. Art. 609. 
Every judgment of this Court, when given on the merits, 





action may be maintained not to avoid or annul judgments 
of the District Court only, but all judgments fraudulently 
obtained. 


is such as the inferior tribunal ought to have rendered. r 
It is in fact considered for all effective purposes as the 
judgment of the inferior tribunal. It is pronounced on the la 
facts certified by the lower Court, and then sent down to ce 
be investigated and executed as one of its own judgments. r 
To annul a judgment of this Court, a suit cannot be ori- d 
ginated here, yet it is believed that one may be instituted in 
that Court, whose judgment this tribunal is required to pro- u 
nounce. Let it be obsérved that the Code of Practice in v 
giving a right to maintain such an action, states affirmati- 
vely and in general terms where it may be brought. The Y 
Code imposes no limitation upon the exercice of the right ( 
itself. On the contrary, it says generally that such an ¢ 
ci 
( 
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In saying that the action of nullity may be. demanded western District. 


from the same court, which rendered the original judgment, 


September, 1830. 


rye 


it does not say that it'may not be demanded in any case el- Mexangon’s 


sewhere. There isno very obvious reason for applying 
here the maxim inclusio unius exclusis alterius. 

To attack a judgment procured by the fraudulent conduct 
of the party, tho’ formally pronounced by this Court, im- 
plies no disrespect of its opinions. No good reason of jus- 
tice or policy occurs to us for making this honorable tribunal 
the favored instrument to perpetuate fraud. 

Under the spanish law, the reason for commencing such 
suits in the Court whose judgment was attacked applied 
as well to Courts of Appellate, as to those of original juris- 
diction. The trial in the Appellate Court was had de novo. 
Feb. Ad. Part 2. Lib. 3. Cap. 1. sec. 13. No. 462. The 
right to institute such an action, was well understood in 
Spain. Ibid. No. 491. 

The three following cases are specified : 

“ 1°, Quando é] que fué condenado en ella hallo poste- 
riormente nuevos znstrumentos ; pues aunque sea mayor de 
25 anos, puede pretender se rescinda por via de restitucion, 
la cual le compete para laclausula general, st qua mihi alia 
causa justa isse videbitur y debe diferirse a ella por la tgno- 
rancia y legitimo impedimento que tuvo para no haberles pro- 
ducido.” 

“10°. Quando él que obtuvo la sentencia confiesa que es 
injusta, pues laprescension de derecho que tenia a su favor 
usa por su confesion.” 

11°. Quando se dio pruebas falsas de testigos o mstrumen- 
tos, y no se alego niconocio de su falsedad, en cuyo caso, el 
agraviado ha de pedir el mismo juez por via de restitucion, 
que rescind& su sentencia, citando a la parte contraria, lo 
cual debe hacerse prueba la falsedad en lo que forma; y para 
alegar y probarla, le concede la ley veinte anos y no mas.”— 
Vide also Cur. Phil. Sent. No. 12. 
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& AL. 
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Western Distal When it is proper to bring the action in the superior and 


September, 1880 


i i 


* when in the inferior Court, will be seen on reference to the 


Mexangon’s same title, No. 15. 
HEIRS, 
v8. 
BrovssarD 
& AL. 





In the case now before the Court, the party obtaining 
the first judgment, has renounced all the advantages result. 
ing from it and specially prey eaeas in writing that it may be 
annulled. 

The motive for this renunciation and agreement, is in 
substance that the judgment was unjustly obtained. We 
have seen’that by the spanish law such a confession without 
any express agreement or renunciation, would be sufficient 
to authorise a claim of nullity. That law can be cited to 
shew that a party may not renounce a mere private ad- 
vantage. 

Has the District Court erred in carrying into effect the 
express agreement of the parties ? 

Simon and Mazureau for defendant. 

This suit is brought to annul a judgment rendered by the 
Supreme Court, which judgment is reported in 3 Mar. 
N. 8. 11. 

1, The grounds of nullity are fraud and collusion between 
the plaintiff and Duhamel in the original suit, and the dis- 
covery of a document alledged to have been concealed by 
the parties. It was a principle of the spanish law that sen- 
tentia tenet nec rescinditur pretender instrumentorum posteor 
repertorum.—Greg. Lopez. 

2. The judgment of this Court, which is sought to be 
annulled, had reversed the judgment of the lower tribunal ; 
so that the judgment attacked is not the judgment of the 
District Court, but the judgment of a Court of appellate 
jurisdiction. 

3. The action of nullity cannot be maintained, as it ought 
to be brought before the same tribunal—the same Court 
which had rendered it. And as the Supreme Court has no 
original jurisdiction, there is absolute impossibility of attack- 
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ing its judgments by way of an action of nullity. The law Western Dinties 


. was so under the spanish codes,—it is so under our Code. “ 
The present suit must be dismissed, and the judgment at- Macamcey? 
tacked allowed to have its full force and effect.—Partida 3. 08. 


BrovssaRD 


. Lib. 22. Law 19.—Ley 6 and 8—tit. 17. Lib. 4. Recopi- & Am 
lacion.—And Ley 4. Tit. 21. Lib. 4.—ibid. Ley 19 and 


* | 94 Tit. 9. Lib. 3% Recop. Code of Practice, Art. 608, 
. 610 and 611. 

s 4, There are only two ways of annulling a judgment. 

t 1. By taking an appeal. 2. When no appeal has been 


taken, by bringing an action of nullity before the same tri- 
bunal which has rendered the judgment sought to be 
‘ annulled. 

5. If judgments could be otherwise annulled, there would 
be no certainty in judgments rendered by this Court. Actions 
of nullity would be often brought against them, if not with 
the hope of annulling them, they would be.resorted to for 
the purpose of suspending execution and causing delay. 


Martin J. delivered the opinion of the Court. 


The defendants and appellants complain of the judgment 
of the District Court, which sustained an action of nullity 
against and actually set aside a judgment of this Court. They 
rely on the Code of Practice, Art. 608—which requires the 
action of nullity to be brought in the Court which rendered 
it, or the Court of Appeal before which the appeal from 
such a judgment was taken. 
Hence itis urged that whenever a judgment has been 
appealed from, the Court which rendered it, is no longer 
competent to give a remedy on an action of nullity —Code ay action of nulli- 
of Practice. Art. 611. ty cannot be insti- 


tuted in the Dis- 


But the Appellee’s Counsel urges that as this Court posses- = — . 
or ae ee at: os aside ana annul a 
ses no original jurisdiction, and is incapable of receiving any judgment of the 


from the Legislature—its judgments may be attacked on the one Soe 
score of nullity, in the Court which rendered the judgment The District Court 


cannot take juris- 


appealed from, whether affirmed or reversed by this Court. diction and sustain 
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Western carn This appears to. us a non sequitur, The Legislature has not 





ee given jurisdiction to the District Court, and it cannot 
MELANGON’s assume it. 
a It is therefore ordered, adjudged and decreed that the 


BrovussaRD 


ran! judgment of the District Court be annulled, avoided and re. 


versed : and the plaintiff’s action weenunterd paying 
costs in both courts. 





an action of nullity 
to set aside one of 


itsown judgments, 

after it has been EE 

passed upon by the 

Supreme Court, TAYLOR & AL. vs. KNOX & AL. 


whether it be af- 
firmed orreversed. APPEAL FROM THE COURT OF THE FIFTH JUDICIAL DIS- 


TRICT, THE JUDGE OF THE SIXTH PRESIDING. 

A sale of property by a debtor who has not sufficient means to pay all 
his debts, made to one set of creditors, will be considered in fraud of the 
rights of the remaining creditors, and will be annulled and set aside, 
though made in ignorance‘on the part of the vendees, as to approaching in- 
solvency, and in all other respects executed with the utmost good faith. 

The plaintiffs Ryan, Taylor and Evans were judgment 
creditors of one Thomas S. Saul, then cashier of the Branch 
Bank of Louisiana at Opelousas, to the amount of $761 64. 
for amount of judgments obtained at the November term 
1828, of the District Court ofthe Parish of St. Landry. 

On the Ist. of October 1828, Saul being much indebted 
conveyed to the defendants W. G. Knox, Robert Rogers, 
Joseph Andrew, Robert Taylor, Geo. King, and William 
Simons, who were his securities as cashier of the bank, and 
which claimed a large sum from Saul and _ his securities,«on 
account of an alledged deficit of said cashier, by authentic act, 
eleven slaves to indemnify his securities against any defalcation 
that might be recovered against them. The plaintiffs alledge 
that as they were creditors of Saul at the time this convey- 
ance was made, it is fraudulent and void as to them, being 
made on the eve of bankruptcy, to secure one set of credit- 
ors to the prejudices of others. They pray that the sale may 
be declared fraudulent as to them, annulled and set aside, 
and the property seized and sold to satisfy their claims: or 
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that the defendants be condemned jointly and severally to Western District. 
Hy, September, 1830. 
pay the amount of their judgments against Saul. wae 
The defendants plead a general denial’; and further, that Tavtor & at. 
they became the securities of Saul, as cashier of the bank Kwox & Av. 
at Opelousas, and as such, had been sued by the bank for 
an alleged deficit of said cashier to the amount of $15,000 
and that to secure them against loss as far as possible, in the 
event of a recovery against them by the bank, they had re- 
ceived the slaves in contest, and delivered over the pro- 
ceeds to the bank on behalf of said sale. They denied that 
he was insolvent at the time of the sale to them, or since, 
and that they had no knowledge of any bankruptcy on 
his part. 
There was judgment for the plaintiffs—given in the alter- 
native—to deliver up sufficient of the conveyed property, 
within 60 days, to satisfy the two judgments of the plain- 
tiffs, amounting to $533. 55—and all interest and costs 
which had accrued: or that in default, they should jointly 
and severally be condemned to pay the same out of their 
own property. 
It was clearly proved that Saul owed more debts than 
his property was sufficient to pay, on the Ist. of October 
1828, when the sale and conveyance of the slaves in quest- 
ion was made to the defendants. He had never made a 
surrender of his property for the benefit of his creditors, but 
soon after the conveyance and sale aforesaid, absconded to 
avoid a criminal prosecution for embezzlemént of the funds 
ofthe Bank. On this state of fact, the cause proceeded. 
Lewis and Brownson for plaintiffs, made the following 
. points to the Court—viz : 


1 That a contract made by one creditor of a person in in- 
solvent circumstances, which gives him a preference over 
the other creditors, is in law fraudulent and void.—L. Code 
1965. 1981—83. 

2. The property of the debtor is the common pledge of 
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Western District. his creditors. The plaintifisshew the amount of debte | o¢ 4 
September, 1830. : 

~~~ the defendants must shew sufficient property to meetthem | thes 
Tayuor & au. —La. Code. 1965. 1980 1981 1983. 4 Mar. N. 8. 649. | thet 
Knox & ar. ib. 61. session acts of 1817 p. 136 and 24. It 
3. The verdict of the jury being for the plaintiffs, ‘the judg 
judgment must be that they recover of the defendants the 
whole amount of their debts, to be made ‘out of the property 

fraudulently acquired from the debtor.—La. Code 1972. 
4, That this Court will not set aside a verdict where the APP 


question is fraud, unless it be clearly contrary to law and 
evidence, which is not the case here.—5 Mar. N. S. 73+ ¥ 
6 ibid. 337.3 ibid. 155. 1. ibid. 177. on 

Bowen and Simon for the defendants. ae 


1. Saul had property enough to pay all the debts he owed eredi 
at the period of this sale to the defendants, except the ak j *¢" 
leged defalcation to the Bank ; and sufficient without the ne- 7 
groes, the sale of which was intended to make good the,| Wi 
Bank deficit whenever it shall be ascertained. In this case | at 
Saul had aright to dispose of his property. La. Code, | 5! 
1973—1979—1983. See also West’s case, Mar. N. §. Sir 

2. The Bank being the one about to be benefitted by | 58” 
the sale of the negroes, should have been made a party to P#} 





this suit. 
Mathews J. delivered the opinion of the Court. de: 
This is a suit instituted by some of the creditors of Ww 
Thomas 8S. Saul, (whom they allege to be in insolvent = 
é 


circumstances) ‘against the defendants for the purpose of 
causing to be set aside and annulled, a sale and transfer of : 
certain property to them, as described in the act, on the hg 
ground of being in fraud of the rights of the plaintiffs. 

The cause was submitted to a jury in the court below, 
who found a verdict for the plaintiffs, and judgment being 
therein rendered, the defendant appealed. 


A sale of property The action is founded on the article 1965 of the Louisi- 
by a debtor who : 
has not sufficient ana Code and some subsequent articles. The judgment 
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of the District Court appears to us to be in pursuance of 
these laws; and the verdict of the jury not to contravene 


‘the testimony on which it is passed. 


It is therefore ordered, adjudged and decreed that the 
judgment of the District Court be affirmed with costs, &c. 


—— 
EDGAR vs. SIMONS & AL. 


APPEAL FROM MHE COURT OF THE FIFTH JUDICIAL 
DISTRICT, THE JUDGE OF THE SIXTH PRESIDING. 


When a firm contracts with certain individuals for a letter of credit, upon 
which it receives advances of 4200 dollars, and agrees at the same time to 
put notes and acrounts into the hands of these individuals to indemnify 
them against loss—they will hold the notes &c. thus pledged, against other 
creditors, although the.firm is in failing cireumstances, and the notes, &c. 
are not conveyed to the pledgees by authentic act, &c. 

The plaintiff, William Edgar, instituted suit against 
William and John Simons on a bill of exchange for $922, 
dated, Opelousas, January 11th., 1827—drawn by, William 
Simons & Co. (the style of the firm at Opelousas) on John 


Simons & Co. in New-Orleans.—Both firms embracing the 


same persons, viz: Wm. & John Simons. The bill was 


payable in November, 1827, and February 1828, 


On the 15th. of April, 1828, Wm. & John Simons being 


desirous of extending their business, applied to Geo, King, 
Wm. G. Knox, R. Rogers, and Joseph Andrews, and ob- 
tained a letter of cre@it from them to a mercantile house i in 
New-Orleans, for $5000, 
The same day Wm. Simons executed the following gb- 
ligation in consideration of the letter of credit ;— 
“Whereas Messrs. Joseph Andrew, William G. Knox, 


i9 


Western District. 
September, 1836: 
Sa 
Taynor & AL. 
v8. 

Knox & Ab. 





means to pay all 
his debts, made to 
one set of credit- » 
ors, will be con- 
sidered in fraud 
of the rights of the 
remaining credit- 
ors, and will be 
annulled and set 
aside, tho’ made 
in ignorance on the 
part of the vendee, 
as to approaching 
insolvency, and in 
all other respects 
executed with the 
utmost good faith. 


Robert Rogers and Geo. King have this day given me a_ 


letter of credit on New-Orleans for the sum of five thousand 
dollars: now to secure the payment of the same to the 
above named persons, in case of their being obliged to 
make any advance in consequence of said letter of credit, 
Ido hereby engage aud bind myself to deposit in their 
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CASES IN THE SUPREME COURT 


Western District. hands, or in the hands of such person as may be named 


‘ by them, good notes and accounts assigned to them asia 
pledge for the above amount of five thousand dollars.” 
(Signed) “WILLIAM SIMONS.” 


The Messrs. Simons took up goods and merchandise to 
the amount of about $4200 on the foregoing letter. And 
in pursuance of the above stipulation, notes and accounts to 
the amount of three or four thousand dollars were depos- 
ited, first in the hands of James Say, about the month of 
September and December, 1828, allowing to the Simons’ 
the privilege of taking out particular notes and replacing 
them with others. 


About thistime, the Simons‘sold to John Rutherford all . 


their stock of cattle and caused the said Rutherford to 
transfer to Joseph Andrews who was a creditor, a note of S. 
W. Wikoff for $1287, and one on Wm. Wikoff for $730 
which notes were paid to the holder, Joseph Andrus, in 
May, 1829. , 

King, Andrews, Rogers and Knox were all made defen- 
dants to this suit with the Simons, and judgment prayed 
in solido against the Simons as the drawers of the bill of ex- 
change sued on: and the transfer of the notes to the defend- 
ants, King, Andrews, Rogers & Knox, required to be decla- 
red null and void on account of fraud, and the proceeds ap- 
plied to the payment of the plaintifi’s dgmand—the Simons’ 
being now insolvent. 

King and his co-defendants denied all fraud—declared 
that they knew nothing of the anticipated or real insolvency 
of W. and J. Simons admitted the deposit of the notes and 
accounts in the hands of James Ray for ‘their benefit, and 
that they were deposited in pursuance of the written obliga- 
tion of Wm. Simons to indemnify them against any advan- 
ces they might have to make on account of the letter of 
credit they gave to Simons. They state “ this letter of cre- 

dit had been delivered to Thomson & Grant of New-Or- 
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jeans, who on its faith entered into acceptances for $ 4000.” Slender 10088 


They admitted that Simon had occasionally taken out some 
‘of the notes and accounts, deposited in the hands of Ray, 
but had put in others of equal value. That about the last 


of April 1829 they had a final settlement with Thomson & 


Grant gave their own notes in payment of Simons’ debt. 
The notes and accounts were then taken from Ray and 

put into other hands for collection, to meet-the notes of these 

defendants given in payment to Thomson and Grant. 

It was in proof that in the Spring of 1829, Wm. Simons 
ceased to do business and spoke of going to New-Orleans 
to effect a compromise with his creditors: and at the May 
term 1829 several judgments were obtained against him in 
the District Court for the Parish of St. Landry, which re- 
main unpaid ; that they were unable to meet their engage- 
ments after the beginning of the year 1829. 

In November 1829 they made a surrender of their pro- 
perty and applied for the benefit of the insolvent law. 

On this state of facts generally the parties went to trial, 
There was judgment in favor of the defendants King, An- 
drews, Rogers and Knox—the Court being of opinion the 
plaintiff failed to establish the allegations (of fraud) in the 
petition. 

Gayoso and Thompson for plaintiff—argued : 

1 That the property of the debtor is the common pledge 
of his creditors.—La. Code. Art. 3150. 

2. The law gives to every creditor a right of action to 
annul all contracts made to his prejudice.—La. besa 
Art. 1965. 

3. The act in virtue of which the defendants pretend to 
hold the notes and accounts transfered to them by Simons, 
can give them no privilege against those persons, first, be- 
cause it isneither an authentic act, or act under private sig- 
nature recorded in a notary’s office at a time not suspicious. 
—La. Code. Art. 3126. 3 Mar. 572 5 Mar. N.S. 613 618. 
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' CASES IN THE SUPREME: COURT 
4.. Because it contains no specific description of the things 


* intended to be pledged. ib. 


5,| Altho’ it, purports to be a pledge of notes, they were! 
not endorsed. or assigned over as required by law.—La 
Code, Art. 3128. 

6 Because. they did not remain in the possession of the 
pledgee, orof a person agreed on by the parties as required 
by law to.confer a privilege. La. Code. Art 3129. 


If it wasintended as a pledge of notes or accounts, the 
notes and accounts still belong to the pledger, and should be 
returned to the mass, for pledge does not amount to alie. 
nation.— Art. 3133. 9 Mar. 524. 

Lewis and Bowen for defendants. In arguing on the facts 
of this. case made the following points—viz. 


1. The contract between'the two Simons and the defend. 
ants, King and others, was a fair and valid transaction, made 
at'a time not suspicious. 

- 2, That the parties to this contract or transaction were 
able and capable of contracting, and did contract. 

'$. There is no fraud in the contract between the parties, 
and consequently the Court cannot interfere with the just 
rights acquired by such a contract. 


Martin,J. delivered the opinion of the Court. 


This is an.action ona bill of, exchange, in which King and 
others are made parties, as holders of certain notes and ac. 


counts alleged to have been fraudulently transferred to them 


by the original defendants since their insolvency, 

King and his co-defendants admitted the’ notes. and ac; 
counts had been transferred to them, but averred the transfer 
was a fair and legal one, in consequence of their having 
given the original defendants a letter of credit on which they 


‘became liable to pay and accordingly paid a large sum of 
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This action is brought against the original debtor and the 

individuals with whom he contracted, to set aside a contract 
jof pledge on the score of fraud.—La. Code 1965. 

The original debtor has, since the inception, made a ¢es- 
sion of his goods, and the suit as to him has been cumulated 
with the proceedings in the Concurso. 

The District judge has been of opinion the plaintiff has 
failed to establish the fraud,; and we do not see a scintilla 
of it in the evidence. 

It is therefore ordered, adjudged and decreed that the 
judgment of the District Court be affirmed with costs in 
both Courts. 

—# 
SHARP vs. KNOX. 
APPEAL FROM THE. COURT OF PROBATES FOR THE PAR- 


ISH OF ST. LANDRY. 
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Western District. 
September, ‘1830. 
3 
EpGaR 


Simons & AL. 


Where a firm con- 
tracts with certain 
individuals for a 
letter of credit, up- 


. on which it re- 


ceives advances of 
4200 dollars, and 
agrees at the same 
time to deposit 
notes and accounts 
into the hands tof 
these individuals 
to indemnify them 

inst loss—they 
will hold the notes 
&c. thus pledged, 
against other cred- 
itors, altho’ the 


When a plaintiff brings suit in the Court of Probates to recover property firm is in failin 
which is claimed by the defendant under a will, it will be dismissed for ciretunetances, and 


want of jurisdiction, as involving a question of titles to property, which the 
Probate Court cannot try. 

The Court of ordinary jurisdiction, % ¢. the District Court; can alone try 
questions of title, and a suit involving the right to property, claimed under 
4 will and confirmatory act, must be brought in this Court. 


This is a suit brought by the petitioner in the Probate 
Court, who alledges she is the mother of Eleonor O’Dono- 
gan deceased, late wife of Wm. G. Knox, who died on 
the 3lst day of November 1829 leaving neither descendants 
nor ascendants, and that she is entitled to the succession 
of her deceased daughter. 

The petitioner alledges her daughter died, leaving a large 
property in community with her husband Wm. G. Knox, 
besides paraphernal property to the amount of 2000 dollars. 
She further states that she is entitled to the successions of 
her two deceased sons, M & W. O’Donogan, who left an 
estate worth six thousand dollars, and that the said Knox 
took upon himself the administration of their successions, 
and has rendered no account. 


the notes, &c. 
pledged are not 
conveyed to the 
pledgees by au- 
thentic act, &c. 
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The petitioner prays for an inventory to be made of the 
property in community between her deceased daughter and 
William G. Knox, and a judicial partition be. made of ity, 
and that the said Knox be made to account for the admin. 
istration of the succession of her two deceased sons, and 
pay them over to her. 


In supplemental petition, the plaintiff alleges that ‘said 
William G. Knox claims all the «state of her deceased 
daughter, Eleanor O’Donogan, by virtue of an act purport 
ing to be the last will and testament of said Eleanor, but 
which is alleged to be null and void :—1. Because it isnot 
dated at any place. 2. That because the Notary who pre- 
tends to have drawn the act, does not state that he is of any 
particular Parish, or even of the State of Louisiana. 3. Be- 
cause the witnesses are not stated to be domiciliated in any 
particular Parish or State. 4. Because the Notary does not 
say that he wrote the will as it was dictated. 5. Because he 


does not say that he read the will to the testatrix in pre. | 


sence of the witnesses. 6. Because no mention is made by 
the said Notary of the whole of the formalities having been 
fulfilled at one time, without interruption or turning aside 
the other acts. 7. During the whole of the day on which 
the said will purports to have been made, the said Eleonor 
was dying and consequently not in a state of mind to make 
a valid disposition of her property and will. 


The petitioner further alledges she was induced by frau- 
dulent and indelicate means, immediately after the death of 
her daughter, when her mind was in a phrenzied state, to 
sign a confirmatory act, for the purpose of curing the nulli- 
ties in the said will of her daughter, and to allow said Knox 
the whole of her daughters’ property. The confirmatory 
act she avers is null and void, as being obtained by fraud 
and surprise ; and because it does not recite the nullities of 
the will. 
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CASES-IN THE SUPREME court 
estate in’ community between her daughter and the defend- 
" ant; ang the'partition of the nett esta para- 
pherniéil of the deceased may be accountedGr, 
By 4 éapplemental petition, the plaintiffprayed that a will 
and_déed of confirmatién'of. her deceased daughter, tinder, ,. 
which the defendantclaims her estate may. be set askin) as... 
improperly dbtained. pit "1 
The'defendant pleaded to the jurisdietion of the. Court; é 


denying its authority to inquire into™the validity of tke fitle , 


When a plaintiff The 
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under which the defendant holds real property. . 

The plea’to the jurisdiction*was sustained, Cy suit dis 
missed, atid the plaintiff appealed, : ’ 
petitioner herself .shéws thatethe defendant holds the 
property claimed from him under a will and «confirmatory 
act which hes s seeks to ,set @side. This ‘she cannot effect, , 
except in a Court, of ordinary jurisdictiony< 2. e. an the Ditige’ 
Court. 

The judge of the Court of Probates acted correctly i nnd 


taining the plea,to the jurisdiction: © - 
It is therefore ordered, adjudged “and decreed" ‘that the 
judgment be affirmed with costs. Zz. 
* 
p____s ___} 
' HAGAN’ & AL. vs. BRENT. « © 4 


APPEAL FROM. THE COURT Or THE *FIFTH JUDICIAL 
DISTRICT, THE” JUDGE OF THE 
, Whereit is shown that the, Attorney a tmipdged the receipt of half the F 


amount of a claim, by receiving a note from the party, payable im bank and 
dismisses the suit instituted by him against another of the debtors «under 


this claim for the balance, on the suggestion that the claim is settled, & * 


the presumption is, that he has collected the whole debt and is account- 


able to the plaintiff for it, unless this yonaingpie is destrdyed by ered 
proof. 


The peiienses ao Hagan and Thomas »Mellon, mer- 
chants of New-Orleans, trading under the firm of Hagan and 
Mellon, claim in their petition of the defendant W. L: Brent, 

. Ed 


ERICT PRESIDING. 








for 
ap 


20% 





"ithe Moores handed the claim over to W». L: Brent Esqr. 


? taking two notes for’ $624. 62each, signed’by 8. Vaughan, 


, 
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bee 
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$1346. 56 withO0. pot cént interest from’ July: 1.,.1826, Tet. 

antilgpaid. “* as. ae 

*they alledge that they forwarded to Wm. j Mocéef Hagan & m4 
lousas, a claim against Miles & Vaughan of St Martin. _ Beene 


for collection, as°an’ attorney at law who séttled it, by 4 


bR: Craw and,J. Martin, payable the 20th ofMarch and 
» 20°F September 1819,*with interest on each at the rate of 
10 per cent from their dates until paid. The petitioners 
“qeharge the defendant with having collected the proceéds of 
“these notes and refusing to pay over, except the yom of $500. 
Brent in his answer after a general denial, "Bays he paid 
ovér to thé plaintiffs all the fuhds he ever:collected on the 
notes and accounts sued on, “except his fee of $124, ‘being 
10 per cent on the amount settled by taking new notes. 
* The testimony,of W. Moore shews that the first,,note of 
$624 62, was colleétéd by the firm of W. & J. Moore, 
and credited in their books to the plaintiffs; and that the se- 
cond note was sent to the*plaintiffs in‘New-Orleans, and by 
them sent back to Wm. +L. Brent; Esq. at’ St. Martinsville, 
for collection. © He instituted suit in 1820 against J.. Martin, 
one of the joint obligors, and in his petition admits a pay- 
ment made on the hote of $352. 62 by R., Craw, anothier of 
the joint -obligors: there is also a receipt for,this amount €n- 
dorsed on the note and signed “ Wim. L. Brent, for Hagan P 








-©it'inbank. Af'the April term, 1822, the suit any: Martin 
: was dismissed.as having been settled. 


* 


& Mellon,” dated, March 16, 1820, This receipt is alledged 

to have’been crogged oul, ifi thehand writing of Mr. Brent! 

But the suit was"brought"by the defendant against Martin 

for the balance only, after deducting the amount of this re- © : 
ceipt, the balance, being for his portion,’ Vaughan being in- , 
solvent. , Craw, it seems from, the eviderice, obtained his 

credit for thé paymeént of the $352. 62, by giving a note for 
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citer, Distt ‘The District Court charged thie defendant with the whole 
: ng teh amount of the note put into his hands for éellecti 
Bang AL. tef allowing liim'some small gredits, gave nig: tak 
Roky: him for #616. 82, with interest at five per cent, from thy 
26th 8f April, 1820, until’paid. ' 9 
Mr. Bowen for the plaintiff, argued from the facts of the 
case;the liability of the defendant for the note a into his f | 
- hands foreollection. & ’ my ity 
Mr. Brent, by brief, in. propria persona, afd Mr. Sttnon, ' ’ Att 
contended that it was not shewn by the evidence that the de-' f 
fendant had retained any of the money céllected,—That ij | 
was not shewn that Ctaw’s note was ever paid, and the dig 
missal of thé suit against Martin did not prove the defend 
ant receivedithe amount of the note sued on. © “ 





‘ Mathéln J. delivered the opinion of the Court.. 
This suit is prosecuted by the plaintiffs to recover 
the defendants a certain sumof money; 89 having been col- 
lected for them by the latter, in his copay as Attorney at 


Law, &c 
The claim is made for the sum of 91346. 56—one half bf 
which seems by the evidence to have been paid over by they 
plaintiffs, who recovered a judgfnent for the balance in the 
ial Court below, from which the defendant appealed. 


shiown that the at- It is shewn: eby the testimony of the case, that the Attor- | 
ante ga ney after receiving the evidences of the plaintiffs’ claim for ; 


e receipt of 4 
faithe amount of the whole sum as above stated, transacted in relation.thereto ‘ 
a claim, by reteiv- 
ing a notefromthe so. as totake two motes of equal amount for the benefit of his, 


ba, ond ore clients, payable at different times. —The proceeds 6f one*of 


ted Goo nil rn these notes was paid or accounted or to them. The other 


= — — was placed in the hand#of the Attorney, for collection, who ‘ 


-claitii forthe ba- acknowledged the receipt of half.the amount endorsed on Ae 
lance, on the, sug- ‘ip 


gestion that the its back, as being paid by agnote made payable in the bank. 
= prevunpiion He afterwards brought suit for the balance ‘of the origina | 


per be note, which suif, on suggestion of settlement was disinjssed ** 


debt and isaccoun- at the costs.of the defendant. «Itistrue that the record “% if 
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fords no parti®ularroof that,the Attorney edllected either,  Woghpene Disc. 
wide 5 1830: 
gf, these'sums. But the facts, . disclosed by the eyidenge, “e~y 
raise® strong presdifiption that Wie did, which can Qnly be Hacan & ay. 
ed byncontrary proof. Baby. * 
¢ has not accounted for the note payable in bank, taken. “em emp 
Se P e pilain- 
by him; nor is there any account rendered of the manner in tiff for it, Lacy 
‘which the,suit was'settledjor of the disposition of the mid- irene com. 
fity which ouglit to have been received by the plaiftifi’s "*Y Préof. 
hd Attorney on@aid settlement. * . ° 
'» ‘Bhedecigion of the cause turns on matter of fagt, and we 
are of opinién'that there is no error in thes judgment “of the 
District: Cott, te . s 
‘dt i therefore ordered; adjudged and decreed that the 
jndgnient be affirmed withecosts:in beth Courts. 
. F am 
. DUCA wiIMARKHAMS AL. - ° 
APPEAL FROM THE Fa OF MHE’ FIFTH, JUDICIAL, 
* © pisrrict, THE JUDGE OF THE SIXTH PRESIDING. 
In all cases when the husband\and wife are not separated from bed and 
board, in Jaw, the domicil of the wife is to be considered as that of her 
husband, and service of citation is good as to the wife, when left at the 
domicil of the husband, although she resides in a a; aeees Parish, when 
they are sued jointly. 
oe Where no answer has been filed, a judgment by default must be taken 
“beforeliny final judgment can be rendered, and if final judgment,be render- 
ed without this formality, it carries with it a vice or a defect for —— it 
‘may ‘be annulled. 
‘But altho’ the husband must in all cases, unless he refuses, andthen the 
Judge, authorise the wife to swe and be sued, yet the husband has no right 
to appear and file an answer for the wife without her tonsent, where she 
lives separately'in prop bc! and is sued jointly with her husband. 
This:is an acticn of nullity toannuland set aside a judg- 
ment of?the District Court, rendefed against the present 
ssplaintiff, for. alledged defects in‘service of citation and ap- . 
"\ pearance. byvher*husband, and filing answer forsher without” 
sher consent or authority—and for various other defects and * 
‘informalitits. It commences 4 injunction gui Hathern’s 


«judgment. ° ss 


ae 
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30 CASES IN THE SUPREME COURT 
Testes torn Diggict On theQ9 “f August 1826, D. K. Méfkhati, attorney’ at 
wo law, and Anne Dugat, widow of thelate Marin Martin, of 
1 bods the Pagish of Lafayette, sigtied article of: ‘marriage colitract, 
Marxim § ax stipulating,that no Community of property should exi 
that each one should administer their own effects, separately 
and independently of each other. mage cond area provided 
a8 follows. viz: 



































* Tie future wife, in con8equence of her Having. reser 
to herself the sole‘administration of her phapetty, is to sup” 
port the entire charges of matrimony. », 2 °F 


The mafriage between the contracting spouses was con- 
.summated the same day, and they both went'to regi le on the 
plantation of the wife inthe Parish of Lafayette. in. the 
Summer of 1828, while the crop was in ciltivation” 


with them) the negroes’ rebelled agairist his-authority, 
wete encotiraged and ifistigated t0'de,so,!by the wife’s,child,, 
ren, "who had become exceedingly hostile to Markham. 


. Bat the disaffection in the'family soon ‘extended to the wife, 
and.on the 20th of August 1828, Markham was ¢ompelled to 


boarding with Wm. Hathern, who ‘kept a tavem,: and red , 
sumed his profession. The wife ever afterwards refused to 
‘live withhim. Oh the20th April 1829, Markham regularly 
advertised his domicil in the Parish of St. Landry, and took 
up his residence in the town of Opelousas; boarded at a 
public tavern and rentedya small house for a law-office. He 


domicil. She declined all. 
* Wm. Hathern instituted suit against Markham and wife, 
* in the parish of St. Landry, at the May term 1829 for the, 
amount of Markhain’s boarding account, and tavern billy 





husband Markham syperintending the hands and re 


Until then, it appears he had livedin harmony with his wife. ' 


leave the plantation. “He went into the village, commenced ’ 


made various overtures to his wife, to bring about a recon- 
ciliation and invited her to follow him and reside at-his new 


amounting to $305. 50, while*living with him, and obtairied, . ui 
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petit 
to 
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» and set aside, and the decree annulling the same be rendered 
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to “appear-and “be ‘condemriéd: jointly “and severally to 


paytthe amount of the; claim. Citation weresleft at Mark- Manns aittai. 


tame’ thew d@fnicil in Opelousas forshimself and wife 

am appeared and “answered in Court to the petition 
for himself and ‘wife. Both were sued “as*residénits ofithe 
Parish of St. Landry, when ‘in fact thegwife neverdeft her 
‘FeSidence im the Parish of Lafayette. The wifé was made 


. liable for the debt of the husband under the clauselof the 


marriage contract, by which she binds herself to support the 
entife Charges of matrimony. « 


A. fi fa issued on this Judgment and was levied on the 
property of Mrs. Markham (Anne Dugat).in the Parish of 


' Lafayette, who on'tlie 5th of September 1829, presented her. 
“petition and obtained an injunction against the. execution 


‘saying any further proceedings thereon. 
* She alledges that she has never been legally cited and, 
)was-not bound’ to appear and answer to the judgment of 
‘Hathern; that altho’ her husband had removed to another 
Parish she was not bound to follow him, because he*had not" 


_ proyided a suitable domicil for her. She denies that her 


husband had any ‘duthority to appear and answer for her ‘to 
the suit of Hathern—that not being legally cited she conse- 
quently had no legal notice of the suit, and judgment Could 
not be legally given against her. 

‘She further‘alleges, she is not bound under the 2d clause 
ofthe marriage contract, in which she engages to support 
all the charges of matrimony, to pay all such debts as +her 
husband may contract; but only to an amount not exceed- 
ing her annual, income from her»property; and invokes the 


protection’ of the Jaws against any. stm beyond this. She 


prays that, Hathern and Markham be cited,»and that the, 
judgment, rendered agéinst.her and her husband be annulled 


Si against both for $263.75 withintébest and-cost/The Western Dintrct 
petition prayed that “Markhath and wife bes both ‘cited pony ' 








Li 





CASES IN THE SURREME copen 7 
Westem Distriet. contfadi¢torily witheher hisBand, “who had no: authéity ty 
) adie ands answer for hé?. © She*further prays that: the 

7 Dias ty ainouht shé is to pay for. the charges of matrimony be defini 
Maxtcn am kat. tively fixed, to servéls a rule and guide to her hereafter,; 


Markham and Hatliern appéared and fila separateney 


ceptions to the plaintiffs petition. , mt 
D. K. Markham capers and prays the petition may be 
abated. * is . 


.1,, That” there.is'no wr permitting a married woman'§ 

bring suélran dettion as this, against her husband. 3 

2.°That ‘Wm. Hathern is illegally joihed with him, which 

a doprives him of Hathern’s testimony, whose intefest ‘is 
adverse. to his. 

3% ‘Fhe petition and ‘Citation do not set forth»the domidly 
of this defendant: « 

4. That plaintiff has falsely & set forth her own lied of 
domicil,.it being im the Parish of St. Landry and not 
Lafayette. > ©, -8 

5. That the plaintiff has not, set out a sufficient cause od 
action. ( 

6, The petition does not state. the place of residence ér 
where’defendant lives. 

°% The petition does not containa clearvand Ribcise state- 
ment Of the object of demand, or such demand as a married 
Woman maf make judicially upon her husband, 7 

Hathern, excepted—1. That his domicil is in a different 
parish from the one in which the suit is brought. 


-* 2. That he is a, judgment creditor of plaintiff and she has 


shown no legal cause to have his judgment annulled.» 
3. That the plaintiff has improperly joined in this suit, 
causes of action which are separate and distinct, by making 


her husband-his co-defendant in this’ suit, whose interest is 


opposed’to his. 
4. That’ his judgment against the present plaintiff, re- 


mains unappealed from, unanswered, and definitive, and 


forms res judicata. 
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The District Court by its judgment sustained the forego, 
ing exceptions—dissolved the injunction and gave judgment 
against the plaintiff for all the costs of suit. 


Simon for plaintiff. The judgment of Hathern ought to Manxwan Sat. 


be annulled, and the injunction made perpetual. 

1. Because Markham had no authority to appear and file 
an answer for his wife. 

2. There is a stipulation in the marriage contract by which 
the spouses are to live separated in property—each adminis- 
tering his own: but the wife paying the charges of matrimo- 
ny: so that Hathern’s claim arises out of the wife’s obliga- 
tion, and relates to her separate interest over which the hus- 
band has no control; it being only necessary to sue him with 
her to enable her to defend. Code of Prac. Art. 118. 

3. The right ofthe husband to appear and defend for the 
wife, is only given when her property is under his administra- 
tion. In this case her interest is in direct opposition to his— 
the act of her husband gave rise to the claim set up against 
her; in which she has not only to contend against the creditor, 
but against her husband, and to dispute the act of her hus- 
band for which she is sought to be made liable. Code of 
Prac. Art: 107, 

4, No judgment having been taken by default, and no le- 
gal appearance made by the defendant, she ought not to be 
bound byit. It should be annulled. 

Lewis §& Brownson for Markham. The plaintiff’s claim 


- for damages cannot be sustained, because in the suit against 


Markham and wife, the husband alone had the right to defend. 
Code of Prac. 106—7—8. 118. Louisa. Code 126. 

2. If the property of the wife be dotal as set forth by her, 
in that case, her husband alone had the right to appear for her 
inthe suit. La. Code. 2330. 

3. D. K. Markham being an Attorney at Law, his au- 
thority to appear for his wife will be presumed. 8 Mar. 
N. S.. 232. 

E 
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CASES IN THE SUPREME COURT 
4, The wife being notified by her husband that he had 


" appeared and answered for her—her silence will be con. 


strued as tacitly consenting to it: and the decision of the 
Court refusing Markham to withdraw the answer, forms res 
judicata, being unappealed from. . 

5. The prayer for the Court to apportion her revenues 
and say how far she is to be bound to support the charges of 
matrimony cannot be enquired into here, the oniginpl judg. 
ment not being appealed from. yf 

6. The correctness of a judicial decision can only be en- 
quired into by—I. Appeal. 2. Direct action of nullity 
against the judgment creditor. 3. By recision. 

Bowen for Hathern. The judgment is regular—having 
been obtained against’ Markham and wife in solido, who 
were both sued in the Parish to which the husband had chang- 
ed his domicil according to law—the domicil of the husband 
being that of the wife. La. Code. 42, 43, 44, 48, 122, 
Code of Pr. Art. 162. 

2. Appearance and pleading to the merits, cure all de- 
fects and waive a plea to the jurisdiction. 1. Mar. N. 8. 201. 
1 Toul. 88, No. 103. 105. 

3. The husband is authorised by law, to appear and put 
in a plea or answer for his wife. La. Code. 2330. Code 
of Pr. 104, 107. 

4. As to Hathern the plaintiff cannot maintain this suit, 
because she and Markham are condemned in solido, each 
one for the whole debt—and this judgment is in force, unap- 
pealed from, therefore it forms res judicata, between the 
parties. 

5. This suit is neither an appeal from Hathern’s judgment, 
nor an action of nullity for any of the causes known to the 
law—consequently it cannot be maintained. Code of Pr. 
Art. 605. . 


Mathews J. delivered the opinion of the Court. 


In this case the plaintiff instituted her action to causea ff. 
judgment to be annulled, which had previously been obtained “} 
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against her by the defendant Hathern : and to stay proceed- westem District 
ings on an execution which had been awarded on said ae at 
judgment. The Court below gave judgment against her Dvucar 
from which she appealed &c. ” pe asieteraarepad 
‘The material facts exhibited by the record are as follows 
previous to the intermarriage of Markham and the plaintiff, 
they entered into a contract in which amongst other things 
it was stipulated that there should exist a separation of pro- 
perty between the contracting parties : the future wife ta- 
king on herself to support entirely the necessary expenses of 
their household. They lived in harmony for some time, but 
in consequence of the interference of her children ofa for- 
mer marriage, she was induced to treat her husband in such 
a manner as to render it impossible for him longer to remain 
in her house. In truth she seems to have turned him out, to 
shift for hirhself. Under these circumstances he went to board 
with the defendant Hathern, who was plaintiff, in the ori- 
ginal suit (wherein he obtained the judgment now complained 
of) both against the husband and wife in solido, 
Before the commencement of that action Markham had 
established his domicile in the Parish of St. Landry—his 
wife still residing in that of Lafayette. The service of cita- 
tions both on the husband and wife were made at the domi- 
cile of the former ; and he filed an answer for himself, and 
one for-his wife separately. 
The first question of Law arising out of these facts re- 1 *l! cases when 
lates to the legality of the service of citation on the wife, ‘and Wife is not separa- 


3 2 ee 5 ted from bed and 

depends for its solution on her domicile. When married éoard, in law, the 
...» domicil of the wife 

persons are not separated from bed and board, the.domicile js to be considered 
of the wife, is by law ‘that of the husbatd—See La. Code 8 ‘ht of her hus-. 


band, and service 

Art. 48. of citation is good 
3 . p as to the wife, 

The course of légal proceedings, as prescribed by .the when left at the 
domicil of the. hus- 


‘Code of Practice, requires, that against/a defendant who has },2n4, althoughshe 


; ithi esides in a differ- 
been properly cited and does not answer within the delays wos Seo, Cea 


allowed, a judgment by default must be taken before any 7 are sued joint- 
final judgment can be rendered. And if final judgment "be Where no answer 
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Western District. rendered without this formality, it carries with it a vice of 


~~ defect for which it may be annulled—See Code of Practice, 


Dyer Art. 606—-No. 4, - | % 
Marxuam&azr. Asecond question occurs in this case, and that is to ascert- 
ete ain whether any answer was filed, legally binding on Mrs, 
judgment by ‘ac- Markham, in the case of Hathern against her and her 
ken before any ‘f- Husband ? 
pal judgment car In that suit the plaintiff attempted to make her liable for 

rendered, and if -— . ‘ , 
final judgment be the board of her husband, under the stipulation in the mar- 
rendered without . 


this formality it Triage contract by which she undertook to defray the matri- 
carries with jt ® monial expenses. It is in reality a suit, against a married 


which it may be woman for a cause of action relative to her own separate 
But although the interest, considered in relation to the wife in the present ins- 

husband must in , 

all cases, unless he tance : and was properly brought both against her and her 


—_ sagt se husband, who was bound to authorise, and assist her in 


the wife torueand defending it—See Code of Practice. Art. 118. * 
husband has no But she must be viewed in this respect as a distinct and 
eg the separate defendant, who could only appear and answer by 


ee congeat nout herself, or some person duly authorised by her for that pur- 





she lives separate poge, so as to be concluded by such answer. The husband 

in property, and is 

sued Jointly with tho’ bound to authorise his wife to defend, and to assist her 
er husband. 


in her defence, cannot, in his capacity as such, assume the 
whole management of the cause in such a manner as to bind 
the wife, without her authorisation. If Markham had ap- 
peared in his capacity of attorney at law, and no objections 
made at the time of answering, or before final judgment; the 
plaintiff,:in this suit of nullity and injunction, would possibly 
have been stopped from alleging want of authority, &c. 

_ As husband, the same effect does not attach to his act in 
waswering for her, as that was not a duty imposed on him, 
by law or as attorney for his wife. 

It is however strenuously urged by the counsel for Ha- 


‘thern that. Markham, in’ consequence of his, capacity a huss’ | 


band, has complete control over the personal and possessory 
actions of his wife, and in support of this. doctrine, thé: arti- 
cle’ 107 of the Code of Practice is relied on, which is ex- 
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rol the personal ‘and possessory actions to which 
wives are intitlediAe: therefore they can proceed judicial-' 


vation of their dotal property &c., as well as to the recovery 





ofthe debts due them, these being under their administra- 
tion.” In the French text—“qui tombent sous leur adminis- 
tration.” 

According to the whole context of this article, we think 
that it relates solely to those claims and rights of action be- 
longing to a wife, of which the husband has the sole mana- 
gement arising either out of matters appertaining to the 
dowry or paraphernal property, which he administers either 
by express or tacit consent on her part. In situations where 
separations of goods exist as in the present, the fair pre- 


| sumption is that each one of the married persons administers 





his or her separate property; and altho’ a wife, not separated 
from bed and board, can inno case appear in a Court of 
Justice without the authorisation of her husband, or that of 
some competent power, on his refusal; yet when she does 
appear, either as plaintiff or defendant, she may prosecute or 
defend according to the dictates of her own judgment in 
matters relating exclusively to her own interest. And her 
husband is not privileged de jure to assume the sole and ex- 
clusive. management of her suits either as plaintiff or defend- 
ant. ‘To authorise and assist, are functions distinct from ab- 
solute control. The present instance shows that cases may 
arise in which the interest of the jhusband and wife may be 
opposed to each other. 

This suit is founded on a debt contracted by the husband 
in which the plaintiff attempts to make the wife liable.— 


|. Their interests are opposed, and he, surely cannot be viewed 


| | a8 a proper person to defend her. 











.’ It is therefore ordered, adjudged and decreed that the 


judgment of the District Court be reversed, avoided and an- 
hulled ; and it is further ordered, adjudged and decreed 






“ Ww District. 
pressed in these terms : “Husbands have under their wee Siptember 1830. 









ly, and in theit‘own tiame, in whatever relates tothe preser- Marwan & at: 
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September, 1830 
ve 
Ducat 
vs. 
MARKHAM & AL. 


CASES IN THE SUPREME COURT 


that the injunction heretofore granted be reinstated and made 
" perpetual : and the judgment of Hathermagainst the plain. 
tiff and appellant be declared null and ‘void—reserving to 
the defendant and appellee Hathern, his right to pursue the 
appellant in legal form, for the recovery of the sums of mo. 
ney claimed by him from her as being bound to pay for 
the board and expenses occasioned by her husband &ec. 
the appellee Hathern to pay the cost of this appeal. 


fC ——————__| 


CHACHERE vs. DUMARTRAIT &c. 


APPEAL FROM THE COURT OF THE FIFTH JUDICIAL 
DISTRICT, THE JUDGE OF THE SIXTH PRESIDING. 


A donation of immovable property may be made, and stand good against 
creditors, where the father put his daughter and her husband in possession 
of land, which was afterwards sold and the price received by the husband 
of the daughter and the sale ratified by the father. 

2. In this case the price of the land, sold will be considered as due to the 
father, but as received by the son-in-law as a donation or marriage portion 
to the daughter which is as completely effected, as if delivered from the fe 
ther to the daughter. 

This is an injunction suit, instituted by the wife, against 
the syndic of the creditors ofher insolvent husband, B. Mar. 
til to restrain him from selling the immovable property and 
slaves of the insolvent, until her claim for property and mo. 
ney brought into marriage is first satisfied by a sale for cad 
She backs her claim by a tacit mortgage on the property of 
her husband. 

It appears from the evidence that some time after the 
marriage of the petitioner to B. Martel, on or about the 
year 1816, her father Louis Chacheré, allowed her husband 
to sell two tracts of land; situated on the Carancro and in the 
Parish of St. Landry, to one William Johnson, .for $1600, 
and to receive the price. The title to Johnson was ratified» 
and confirmed by L. Chacheré the father of Madame Martel. 
The wife alledges this land was a donation from.her father,, 
to her, though sold by her husband, Madame Boutté her 
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Western District. 
ster testifies that Louis Chacheré pére purchased the land geo. 


since sold by Martel to Johnson, for his daughter, Madame 
Martel to live on. And that Martel and his wife did live 
omit a year or more. Mr. Boutté,a brother-in-law of the 
plaintiff, states it was always understood in the family that 
the land on the Carancro, “sold to Johnson,” belonged to 
«Madame Martel.” That Martel, first moved to Vermillion- 
vile after selling the land. 

The wife now claimed in her petition of injunction, the 
price of the land, with a legal mortgage on the immovable 
property of her husband and slaves, for its payment, and to 
have so much of the property in the hands of Dumartrait 
the syndic, sold for cash as will satisfy this claim, together 
with others, for sundry other articles of furniture and pro- 
perty brought by her into marriage. 

She had judgment for $1950, with legal mortgage on the 
real property and slaves of her husband for $1600, the 
amount of the sale of the two tracts of land, received as a do- 
nation from her father—to be paid in preference to the other 
creditors &c. 

The main point of contest in the cause is the lien of the 
wife upon the husband’s property, for the price of the two 
tracts of land sold by the latter. The sale of the two tracts 

passed in June and July 1815, in the name of B. Martel 
0 Wm. Johnston—and in March 1817, Louis Chacheré 
pére ratified and conferred the said saleto Johnson. It was 
urged this property never came into the possession or own- 
ership of the wife, who could of course have no privilege 
or lien upon it or its price. 

Bowen for plaintiff. The wife claims the price of two 
tracts of land sold by her husband as the price of parapher- 
nal property. A donation may be made by parol, when 
the father, (the donor) makes declarations of giving certain 
specified property to his daughter, and puts her and her hus 


- band in possession—and the husband sells and receives the 


price of the said property, which sale is ratified by the father. 


CPs 
CHACHERE 
v8. 
DuMARTRAIT. 
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Western Lace 5 Toullier 178, 172. ib. 181. Quest : de Droit §6. Noy, 


: pe iy 


rh, 


” Rep. §2. 
2. As between the creditors and the wife of the insolves 


Dumanraatr her claim being for paraphernal property must be preferred 


and the price paid out of the proceeds of the insolvents, in 
preference to other creditors whose. mortgage does mo 
precede it. 

Simon for defendant. The only evidence of the donation 
of $1600, the proceeds of the two tracts of land, comes from 
two of the plaintiff’s co-heirs, who declare to have heard their 
father say at different times, B. Martel had received it for hig 
wife. This evidence comes up subject to legal objections 
This is no evidence of the donation of the land. Old. Civil 
Code. 221. Art. 53. 

2. It is true that a donation of a sum of money may be 
made verbally when it is de manu ad manum, but it must 
be proved by legal evidence. In this case there is none but 
hearsay and this from an incompetent witness. The father 
could not give evidence if he were living. Old Civil Cod 
313. Art. 248. 

3. The husband’s confession could not have been given in 
evidence—so as to have effect against creditors here repre. 
sented by their syndic. 7 Mar N.S. 460. 8 Mar.N. 8. 459, 


Mathews J. delivered the opinion of the Court. In this 
case the husband made a cession of his goods to his credit- 
ors. His wife claimed to be placed on his bilan as a cre. 
ditor with a right of tacit or legal mortgage to the amount of 
$1900. The Court below admitted her as a creditor for the 
whole amount claimed, but restricted her mortgage to the 
sum of $1600: and from the judgment thus rendered the 
syndic, on behalf of the mass of creditors appealed. 

The $1600 for which the legal mortgage was accorded, to 
the wife, seem to have beén considered as a donation made 
toher by her father, which fell into the hands of her husband, 


the insolvent, and was by him appropriated to his own use, i | 








ra > 
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ii The donation appears to have been made in the’followin 
ope : Chacheré the father, was the owher of cértaiil” nwa 
of land of which he permitted the husband. of his ‘Gapcumss 
diughter to take possession and occupy for some time, who Dom. 
afterwards sold this property to one Johnson for $1600, 7 
Which was paid (on Chacheré’s ratification and confirmation morelite a" 
of sale) to his son-in-law. From the whole tenor of the evi- tedpiaad 
dence we do not doubt the intention of the father to give “ie a 
these tracts of land to his daughter asa marriage portion : pot Wi € 
but ‘before any legal transfer was made to that effect, her ~ 
husband was permitted to make the sale as above stated. mari a 


The price, although paid to him by the vendee must fhe “fustand of the. 
be considered as really due to the owner of the property, slat a 
Chacheré the father ; and was left in the possession of the 


reciever as a donation to his wife, he recieved it as her price’ of 
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re agent, delivered from her father through the agency of the, desea sey 
rid yendee of the land, who was really a purchaser from Cha- “Bier rt Bre, 7 













cheré, altho’ nominally from Martel. The donation 7 in ~e 
tion or 

thus fully and completely effected. It was as fully execuf€d portion to 

as if the money had been delivered from the father ar entes 
‘for 






daughter and by the latter transfered to her husband: 
was of moveable or personal property and was executed, it the d 
isgood according tolaw. See La. Code, Art. 1528. # 


, It is therefore ordered, adjudged and decreed, that the 
jadgment of the District Court be affirmed with cost. 
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POLICE JURY vs. 





APPEAL FROM THE COURT OF THE FIFTH, JUDICIAL 
DISTRICT, THE JUDGE OF THE SIXTH PRESIDING... 






One notoriously acting as sheriff may rightfully be entrusted with the col- 
lection of the Parish taxes, whether he be sheriff de jure Ae and. his 
sureties are bound for the, faithful performance of his et. . 

Sureties who sign a sheriff bond, thereby acknowledge de 

Wacto,and cannot, forany informality or defect in is satiny be ae 
es to deny thé capacity of their — thus rec 
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2 CASES IN THE SUPREME COURT 

Horta Pewee No legal mortgage exists in behalf of the State, or the Parish on the pro 
; Petty of ie college officers since the adoption of the Louisiana Cae" 
i oe. sete 

apes ad . The Parish loses none of its rights against the sureties of its collect 

Baw 4 AL officers, by not enjoining an execution of the State issued against 

. thy . Officers, for arrearages of State taxes. 

& Parol testimony is inadmissible to shew that another person was to haye 

a signed a surety bond, in addition, when the bond itself does not shew the 

facts, or admit such an inference. 

_ © Indulgence given by not suing the principal will not exonerate the 
sureties, unaccompanied by an express grant of time. 

. .@By order of the Police Jury, the Treasurer of the Parish 
of St. Landry instituted suit against Benjamin S. Haw, late 
sheriff of said Parish, and his securities Joseph Andres, Luke 
Lessassier, Eloi Landry and Alexander Robb, on their bond tion 






_ga882¢ eee 








Bow ‘for the amount of the Parish taxes, due for the year 1897, the 
ee e amounting to $3,190. 69, which it was alleged the sheriff He 
i gh ' ay had. received and failed to pay over to the Parish Treasurer. ap] 
es " Haw, executed a bond, the 2d February 1827, condition- an 
‘e. ed for the faithful performance of this trust, with the above 'f} , be 
2 ov gentlemen as his sureties. The condition of the bond was ipr 
é he alledged to be violated and broken and judgment in solido 


a Pe 
s.? "against the sureties for the penalty, demanded, with interest w 
=” “and cost. = 


‘3 


) “ The securities in their answer deny their liability under 
thie bond. th 
1, Because the Sheriff was not authorised to collect the vw 
taxes of that year, he not having complied with the formali- n 


ties of the law, by producing the Treasurers receipt for the 
payment of the taxes of the preceding year, before renewing P 
his bond. y 
2.. That he never took the oaths of office required by law e 
and consequently was not the legal sheriff, nor the collector §. § 
of the taxes of the Parish. | 
3. The securities alledge they dened the bond in good 
faith and Were. in utter ignorance that these formalties were’ 
not, ied with. » ' ' 
tthe bond was not recorded in dué'time, to give it! J. 
foree and éffectias alien, privilege, or mortgage, by which’). | 


# 
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ipéglect, they as sureties by thé 3030 Article of the New Civil Western: 
Code on paying the debt of the principal, have lost their gy 
rw to be subrogated to all the rights, mortgages ~~ a * Pour 
ri a of the creditor. aw 
’ 5. Since the date of the bond, Haw, the principalén 4 

ave has disposed of a considerable amount of property, then 

owned and possessed by him, the lien on which is now’@n- 

the’ tirely lost and cannot operate in favor of the sureties, who 

may be compelled to pay the debt claimed in the petition by 

sh reason of the neglect of the Parish to have the said bond 

te recorded in due time. The bond is therefore void. 

ke 6. That the Treasurer of the State had levied an execu- 

id tion on all Haw’s real property and slaves, for the taxes die 
1, 

ff 

r 

. 










































the state for the year 1826, for which year the Sheriff, 
Haw gave no bond, and had proceeded to sell the same:and” 
apply the proceeds to the deficit of state taxes for that ‘year: 
sand had the bond signed by their securities and now sued, on 
e been recorded in time it would have operated as lien on the 
8 property in their favor. 7 
0 7. The bond \is not binding on the sureties becausey.it 
t was never accepted and approved by the board of magistrates 
as is required by law. 8 
, 8, That it was understood when these securities signed, 
there was a blank left to insert the name of Wm. Haslett, 
who was also to sign as one of the sureties, but which he 
never did. Se 

9. The police j jury of the Parish prolongal the. time af 
jpaying over the Parish taxes, and neglected to sue the sheriff 
when they became due and were not paid up ; in consequence 
of such prolongation and neglect, the sureties Ought to Be 
exonerated. 

* The defendants pray the bond may be set aside, cancelled 
and annulled, and they discharged from liability &e.” 

On the trial the plaintiff offered in evidence the certificate 
of the*Parish Judge “for the pitpose of proving that a meet- 
itig of"inagistfaites was held in conformity ‘to law for the 
approval of the sheriff’s-bond”—which was. objected:to and 
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-Pintcn. abill of exceptions taken, op the ground that it was not'thg 
best evidence-the case afforded. That the book of record 
eJuRy, egntaining the proceedings of the meeting of the magistratey 1902, 
AL. Wben called, was better evidence, and the defentants offer aa 

to produce it. Ents 
2, The defendants offered to prove by parol evidencg § fect ¢ 
‘that the bond sued on, was signed in blank, and givento § finds 
{| Haw, the Sheriff, to procure the signature of Wm. Haslett, Tit. 
f Pho, it was agreed, with these defendants; was also to sign § Ad. 
‘with them. The evidence was objected to by the plaintiff, § portl 
as going to prove something beyond the bond &c. and a bill 4. 
of,exceptions taken. gave 
Judge King, the Parish Judge of the Parish of St. Landry, F fee | 
testifies, that the bond of Haw, and his securities, sued on, § jcti 
“twas taken, February 2d 1827 and deposited in his office to B 
be recorded on the 12th of the same month ; but was not § ghe; 
actually inscribed on his record books, for some months afy f) ghe 
s. But it is also his custom to consider all instra — 5 
_Mhents as of record, from the time they were deposited and by] 
: “on the files, in his office, and not from the time when leds 
a ley are inscribed in the record books. fort 
deficit of Haw, occasioned by his failure to pay over § the 

the. Parish taxes for the year 1827 was fully made out by ¢ 


by 

There was judgmeht against the securities in solido for ’ F 

| 93100. 69-with interest and cost. pi 

7 * Lewis for plaintiff ;. argued on the following grounds : a 

i ‘ “Phe certificate of the Parish Judge is good evidence to, 

a s mm ys . the 
prove the meeting of the magistrates for the purpose Of ac- 

cepting the sheriff’s bond, there being no records of the pro- ’ 

ceedings of the magistrates ;-none being necessary—parol r 

testimony is good to bupport the Parish Judges’ certificate. . 


3Mar. N.S. 58993. 
2. Patol evidence to sh vt 





the bondiwas delivered to 


properly rejected, as going to prove soniethiig beyond or 
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191, 2233, 3 Starkie Ev. 994—5. 998, 1001, note (r) 
1902, note (s) 1005, 1006. 

3 The bond sued on was voluntarily executed by defend-™ 
ants who were capable of contracting—none but a legal de- 
fect or excuse can avoid it. In whatever manner a person 
binds himself he shall remain bound. Nov. Recop. Lib. 10 
Tit. 1: Ley 1: 2 Mar. N. S. 681. 3 Mar. 569.: Febrero 
Ad. Part. 1. Cap.'7. § 5. P. 97 to 105. No. 122 to 128. 1 
Porthien on Ob. No. 56. Code Nap. Art. 1120. Mar. Dig. 544. 

4, Haw was commissioned as Sheriff, took the oath, and 
gave bond for the faithful execution of the duties of the of- 
fice which was sufficient for the Parish to confide the col- * 
lection of its taxes to him. 

But the sureties are stopped from alleging that he was noft 
Sheriff, by signing the bond which states and admits he was 
Sheriff. 2 Mar. N.S. 672. 

5, The magistrates Court accepted the security offered 
by Haw. But here again the securities are stopped from al- 
ledging that he was not Sheriff, by executing the bond, No 
formal or record evidence is necessary to the acceptance of 
the bond. 12 Wheaton 64. 3MarN. S. 589. 

6.. That Haw was appointed collector of the parish taxes 


bya resolution of the 4th of December 1826—and is by Taw 


er officio collector of the Parish taxes until another is ap- 
Pointed. Acts of 1813. P. 142. § 1. 

7, When sureties are not placed in a worse conditi6n by, 
the acts of the creditor they cannot complain : and ag the} 
plaintiff had.no right of mortgage, they could’ not subrogate 
the sureties to one—to all other rights they have a subroga- 
tion. ye operation.of law. La. Code Art. 3280, 8 “Mar. 


8. In ihiscnte the securities are, “bound in solido ; and as 


to, the creditors are absolutely principals—and can claim 
none .of the’ privileges allowed to simple, sureties. Civil 








radiction of a written instrument. La, Code 2256, cane 
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4 ‘Code. 428. Art. 7. La. Code 3014. 2089. Febrero Part, 
Cap. 1. § 5. No. 126. ‘¢ 

9. Judicial sureties cannot demand the plea of discussion, [ 
‘Hi & Av. which is allowed to simple sureties. La. Code. 3035, 7 
1 Mar: N. 8S. 478. 11 ib. 434. | ofr 

10. Even when the surety is bound by a more oneroag ff ¢, | 
condition than the principal, the obligation is not vord, but Pari 

































only reducible. La. Code 3006. the £ 
11. The Sheriff’s bond was recorded in legal acceptation, judg 

1 Cranch 161. appe 
12. The plaintiffs were not bound to enjoin the state ex. T 
ecutions against Haw, nor required to sue him sooner than | delir 

» they did—the taxes not being due until June 1828, and suit 1. 
was brought at the’ next court. Acts 1813, P. 232. §. 13, § 
8 Mar. N. S. 243. 11 Wheaton 184. 9 ib. 730. erty 


13. The fact that Haslett was to have signed with the J plait 
other sureties does not appear, and if it did, the act of te J 3 
others. in signing without him will bind them. See | wld 
authorities cited under 2 head. +g '4 





Brownson, Bowen and Gayoso argued contra. ” 
1. Suretyship is an aceessary promise entered into, to sé a 
cure the performance of some principal “valid” obligation. 7 
2. The principal obligation here is not valid, because for- aid 
bidden by law. La. Code. Arts. 1887. 8»9. 1 Mar. Dig. fait 
698.§4and6. a er 
3. The bond sued onis void because the acceptance of the a 
appointment of Haw, as sheriff, was not in all things confor- 3 
mable to the offer—-consequently there was no concurrence a 
of wills. La. Code. Art. 1799, 6 Toullier 28. No. 27. % io, 


4, There was no principal contract to support the acces ff the 
sory one of suretyship ; ; for Haw was inhibited from con, § the 
tracting the obligation of 1827 by law—for it was then mor- ag 
ally impossible for him to give bond. .LMar. Dig. 69. §.4. 9 cay 
La. Code Art, 1886. * <& 7 
5. The contract of suretyship in this case ise¥oid)*on ac. | 
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of error. La. Code Art 1832. 1 Toulier. 133:.No, W 
is.-_143. No. 181. or. 
Mathews J. delivered the opinion of the Court. Po.rémupy 

This action is commenced and prosecuted for the purpose aw. &’AL. 
of recovering from the defendants the amount of Parish tax- 

es, for the year 1827. It is against the late Sheriff of the 
Parish of St. Landry and his sureties on a bond taken for 
the faithful collection of said taxes. The plaintiffs obtained 
judgment in the Court below from which the defendants 
appealed. 

The grounds of defence on the part of the sureties as 
delineated in the answer, are as follow. 
1. Haw was not legally sheriff for the year 1827. 


2. The sureties have lost their tacit mortgage on the prop- 
erty of their principal, in consequence of the neglect of the 


plaintiffs to have the bond recorded. 

3: They illegally suffered his property to be seized and 
wld to pay the taxes due to the state. 
' 4, That when the appellants agreed to become the sure- 
ties of Haw, it was on condition that William Haslett should 
join them in the bond. 

5. Indulgence given to the principal by the plaintiffs. 

The obligation was entered into between Haw as sheriff 
and persons duly and legally authorised to provide for the 
faithful collection of the Parish taxes for the year specified 





in the condition of the bond: and whether he was sheriff de , gtiloe 
jure or not, he was the lawful collector of the Parish by ap-\¢berff may night: 
entrui 


pointment or consent of the power whose business it was to with the collection 
see to the collection of these taxes. He was’sheriff de fac- whedon he oh 


to,'and, as such, is acknowledged by his sureties in assuming sen mt oe 


that situation, by signing the instrument of writing wherein 4 oi bound for 
the faithful 
they took on themselves the obligation resulting from their formance é his 


agreement, and should not now be permitted to dehy the ™ ‘Suretion who 


capaci : ose . sign a sheriff ’s 
pacity of their principal thus acknowledged. “ Sond, thereby ace 


As to the second means of defence, it is believed, that no “knowledge ‘teim as 
-. Sheriff de facto, & 


y 
legal mortgage remained to the stafe ofParish on the pro® canriot, for any in- 
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t. p@tty OF its collecting officers, having been abrogated by’ the 
" Louisiana Code of 1825. ‘This subject came regularly be. 


ie Jury fore the Supreme Court in the case of the state vs. Wrights 
Haw & ax. Administrators; and the articles of the Code in relation thére. 
to, received an interpretation against the pretensions ofthe 


formality or defect 
inthis ercmieans present defendants. See 8 Mar. N. 8. 216. 


be permitted to : ' 

deny thereapacity The third ground of defence seems to us to be wholly 

oad eir <a a untenable. Why the Parish should lose its rights against 
recogniz 

No legal mort- the sureties of Haw, evidenced by a solemn written obliga. 


ear ai om tion, because its officers did not interfere in any or every 


or the parish on pyrsui . , VE 

the property of its P t made by third persons against him, we are totally at 

collecting” officers a loss to imagine. 

singe the adoption 

os wend mee On the fourth mean of defence, a bill of exceptions arose 
The parish tee. in the Court below to the opinion of the judge by which 

css sgt the the testimony was rejected, offered in its support. 


lecting alee, by It is stated that the officers of the Parish agreed. to take }. 


not cnjoining i” as sureties the persons who signed the bond on which the 


pes en candle present action is founded, and another, viz: Haslett ; but the 
for drrearages of bond was deposited with the Parish Judge, without the addi 


Pe ethos tional signature ; and although perhaps not regularly accept 


4 Po on tag ed at the time of its execution, the obligees by this suit have 
person wasto have clearly demonstrated their willto accept it, without the ad- 
oe idiaddition. dition of Haslett name. 

wel dhe ra The instrument itself affords no evidence whatever that 


tha fog of Peo. he was to have become a co-obligor, or any indication that 


ule SIV" the applicants did not agree to bind themselves without him. 


not 


yes 
the principal waka appears by the testimony that Haw was entrusted to pro- 
caylee ine oe cure the signatures of his sureties; and if he violated any 
panied by an ex- confidenee placed in him by them individually, in deliv 


press  grant_ of 
time. the bond without Haslett’s signature, his want of good faith 





in that respect ought not to be visited on the Parish, the offi 
cers of which seem to have finally accepted of less security 
than was in the first instance offered. The evil effects of, 
* this conduct (ifithey exist) must fall on the party confiding— 
yiz: the signers of the bond..; We are of opinion that the 


, 
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leimony was" * propérly rejected and. rane * this’ Western District. 
of defence fails. =e September; 1830. 


hie indulgence given"by the plait, in not immbodiataly Pontex. JOnY 
cuting their action, unaccompanied by an express gtdnt Haw @ At. 
ohitime'th the principal, has fiot. the’ effect to bas. ee the 
dbligations of the sureties. 
It is thereforé ordered, adjudged and decteed “that “the 
jedgment of the District-Couit be affirmed With costs. : 
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HUMPHREYS vs. KING. 





JUDICIAL 


a = &:* Bs 
APPEAL FROM THE. COURT OF .THE FIFTH 
i 





: v DISTRICT, a JUDGE OF THE SIXTH PRESIDING. * 
? 
91, -The law empow ering a judge of the laté Superior Courtyef the territo- 


“nial, F government, to appoint ctrators ‘to minors, &c., and grant t lettengas cu- 

ratorship to probate judges, is repealed ‘and ‘that wut: v vested ina 
3 justice of the peace. ,* i 
5 2. AnCourt is not ousted of ib faityliction in consequengesof the sole 

é of.it, beinjfinterested i im asuit as being personally incapaetidted. 

a p i a ‘probate, a judge is’a curator, his Court is the proper and etclusive ju- 
he We him to account; although from personal interest he 
; yet there i is no other jurisdiction to try the case, which is a . 
t re af he judiciary cannot supply. 


‘This ‘Mi was ‘commenced i in the District Court by. the 
“an deainst the defendant, ‘as her curator ad bona, whio 
i. lier yale, and also, the parish "judge. of; the parish sof : 

e St. Landry, toe compel hint “to render ‘an account of his ». 
administration.” — : 

cing was ap} pointed cugator ad bgna-to the plait 

eri Ste, by the shoh.wGeo. Mathews, then 

pore e Superior. Coyiet gf the. Orletais 

ctinonctaltedges that her Curator ‘ba col- 
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‘and two'brothey heirs, attioudting to $4. 186; 39) 
imis ofie third of ‘o amount, as one of the three heirs 
' to hes it wasiiGoming,-to: wit : — 46, with -interest “ 
fronfithie’ 6th of May #813; until i ai “<< 





50 CASES IN ‘THE SUPREME COURT 


pete, tee.” Tt “pm ‘further alleges that her said ‘curator ad boiiq, 
TS , : and ex officiéijiidge of the Court of Probateg, 
pee and cannot be sued before said Cort, whilevacting’as such 
Kine. judge. She prays, that he may be cited to appear in the 
District, and compelled to réfider an account of his’adminis. 
tration as curator ad bona, and be adjudged to pay over thé 
arfiount claimed in the petition ‘as,due and 6wing to her. 
The defendant excepted to answering in the Distriet 
Court, because “ it has ho jurisdiction of the cause, but tliat ' 
the mattérs set forth, therein are only cognizable in th — ™ 
Court’ of Probates,écc.” , 
‘The district judge sustained the ddogblibas fo the juris) | 
diction and gave judgment for the defendant. tk, 
Lewis and Brownson for plaintiff. This action ee 
to compel | the defendant, as curator ad bona to a settlem m 
The case is a peculiar one, which must be bagepne i my 
District Court. % ? 
}. ‘Bé@ause the defendant was tippointed i 812 «1 
ad bona, by @ judge of the Superior Court of the ‘late te 
tory of Orleans, he being a judge, of the Court of Probe 7 | 
in his own parish, must account to the Court: that appointed #. 
him, and cannot be compelled toa settlement “By Pe own 
Court. Acts,of 1811. P.ld6. §. 2. a GO, 
2. The District Courts possess the same powers as bé. | 
longed’ to the ‘superior Court of. the territory. -41»Moreau.. 
Dig. 295. Code Prac. 924. No. 2. 9. 925.998. 1013. 12. 


Bowen for thé*defendant. The quest iaibanie sither 
the District Court possesses the jui 5 ae ¥ 
I contend it has:not ! Se Je lle * od q ae 
1. Ti is a well settled pringiple that Probate’ Coils 
exclusive jurisdiction of allythe ae’ committed to them: 
2. This being.a suit to compel a8 curator to’ ‘acount, and ' 


pay over certain funds, is peculiarly within the province and * § 
jurisdiction of theGourt of Probates.» 4 Mar. N- 8.7536 E. 


as Sages 
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of, Prac. 924. 5-Mar. N. &. 136. Acts of 1818. Page 
WR. §. 1. Acts of 1828. Page 160. 
| “Mastin J. delivered the opinion of the Court. The plain. 
| won from, a decision of the District Court sustain- 





defendant’s plea to its jurisdiction. 
_ \The latter who is parish judge of the parish of St. Landry, 
was under the territorial government, appointed curator of the 
plaintiff, then a minor, by. one of the judges of the Superior 
The object of the present suit was to obtain a settle- 
of accounts, which the defendant contended, the Dis- 
tt court had»no jurisdiction to act, upon. 
- It has been contended bythe appellee’s counsel, that by 
the Code of. Practite 924, « «No. 9.the Court of ‘Probates 
FS we the, exclusive power to compel curators to render their, 
: Aeeouints ay and consequently District,Courts are valhont 
iction for such an object. 


The appéllant’s counsel has urged that the'defendant being 
judge, and as such ex officio judge ofthe Court of Pro- 
bates of his parishyis not sueable in this Court; and theréfore, 
Court being’ without jurisdiction of the presenit.case, the 


: District Court, which has,a general jurisdiction of all cases 


‘not excluswely given to,another Court, is not ousted,of its 
(Mtisdiction: Further, that the curatorship liaving been gran- 
ted by a judge of the Superior Court ofthe late territory, 
ulterior proceedings—were to’ be liad dithatGourt ; and all 


']} cases pending therein have been transferred to the , Distriét 
». fy Coarts, whose jurisdiction extended to all civil cases, ik 
Further, 


the matter in dispute exceeds $50, C. P. 126: 
~ that-by the Code, of Practice, Article. 997, jiidiges of Probate 
Courts can call to account those cugators, only, iehom’ ny 
have appointed. 

1. The act which authorised judges of the Superior Dowses as 
of the territory to grant letters of cunatorship to probate 


to 


“in a justice of the peace. 
. s 


Western District. 


September, 1880. 


i 
Humprrers 
v8. 
Kine. 


The law empow- , 


ing a jpdge | 


the late $ 
Court of th 
Jidges has been repealed, and the authority hasbeen vested tori of eer 


érri- 


‘appoint Cura- 


tors to Minors, &c, 
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Ww istrict. 
piece 2. Werare’of opinion tha! a Court is not ousted of its j juries 
“~~ _ diction, by the circumstance of the solejudge of it,» ining 


ane interest ,i,a suit, as being, personally incapacitated: 
Kina. 3. In such a case we do not believe the jurisdiction of 
sid shdiintenig ol the court is affected—and it is the province of the legisla.” seth 


Curatorshipto'Pro- ture.to make special, provision ;- as they have in case ofa, “ 
bate Judges, is re- ‘ : 
pealed and that au- istrict judge. - Tillthis be done, the case is a casus omissug,. 


nt hagerg Ba which does not derange the jurisdiction of the Court, and it i 


Peace. ‘ab 
aes. a is not for the judiciary to apply the remedy. 
ousted of its juris. It is therefore ordered, »adjudged and decreed thabithe 
diction in’ conse- 


quence of the sole Judgment of the District Court be affirmed with costs. 
Judge of it, being x , 











































interésted in asuit des ‘ ' a 4 

as being personal- ae >. 

ly incapacitated. R. = 
ss ie Probate Jud BOOKER vs. LASTRAPKS & AL. mn 


is a Curator, his” APPEAL FROM THE COURT OF THE FIFTH JUDICIAL “4 
Courtjis the prop- 


er and exlusive ju- “DISTRICT, THE JUDGE OF ‘THE SIXTH PRESIDING: e., %, 
risdiction to com- 
pel him to account 
although from per- endorser of a bill of, exchange, the consideration may be impeached, + 


agonal interest he the “question whether the drawer ever received consideratio 
cannot sit; yet, “ae ation or re 
there is no other therefor?, enquired into. , 
Tae can < |: "2s And where from the evidence itappears doubtful whether the drawer. 
e case, “which is 
.a casus. omissus; of the bill has ever recéived the value, or any tomaberatigs heer the 
; "that: the judiciary case will be remanded for a new trial. 


ee oupely. This is‘an action ona bill of exchange drawn by the firm’ § 8 

of Lastrapes Fréres on a commercial house ‘in New-Orleans,, 9 »¢ 
trading under‘the’style and firm of Plauché & Courcelle, jn’ “aio 
favor of Louis*F. Lastrapes who endorsed it, dated, Ope- ; | 


ldussas, 16th. September, 1828...'The draft was delivered « 1% 


1. Ina suit betweefi the endorsee, who i is the holder, and the drawer. 








4 acc 


wer, thus endorsed, to Alphonse Desmare, cashier pro tem 5 
"of the branch bank at Opelousas; and by him transmitted to y q e 
R’L. Bookerjeashier of the bank of Louisiana, in New-Or- "> 1 
lédns, and who instituted this suit. * 
ra 


The defendants in their answer state; that on the 28th July 
1828, they addressed a letter to Plauché & Courcell, re- we 
questing them to accept a draft for $1500, who repliogs f 
they would? Lastrapes'Fréres on the 12th’‘September, 7 : 
1828, drew on Plauché & Courcelle for $1500, payable to 7, # 


* 
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sis Vanhille, four months after date. The/objeet in draw- Western: District. 














ie: September, 1830. 
can ng he draft -was to have it discounted at. the branch bank == _~—_ 
a | a Opelousas.” It was deposited there for. discount accord- hae 


Sof: Bh inglys: ‘but without. the endorsement of U., Vanhille. The Lasrrarzs&ax 
slag: ” ‘ewan aver, that the draft never wa is discounted, pice de- 





4 That soon after depositing the draft in bank, A: Desmare 
, siperseded the old Cashier, as-Cashier’pro.tem, and called 
“wy ‘Ludger *Lastrapes, one. of ‘the. defendants, to»get 
the endorsement of L. Vanhille the payee: It was then dis- 
I} covered by mistake flat’ it was drawn in favor of L. Vanhille 

instéad of Louis F, Lastrapes, who is also ‘made’a defend- , 







vt) in this suit. To correct the error and put the draft in 
e a shape ‘as might be discounted in:bank,- “the draft or 
b a sued, was,given in liew of it. “'The defendants al- 

@,; that when, the draft was last:drawn, they. had’ nocredit 





“w bank ‘on account of; it, nor have they *éver received any 
tonsideration from the bank, or front thé plaintiff) for or on 
“account of it. *That it was drawn‘and deposited in bank to 
get discounted, but that neithér the Lastrapesfréres nor their 
pgrdefendant, who endorsed it, ever received any .consider- 
n for it. 
en The draft. was .s presented to Plauché & Courcelle on the 
(20th of October, for acceptance, who refused. It was pro- 
ted for non-acceptance”and..due notice alledged: to have; 
Lae given, to the endorser. * 







as 





§' From thestestimony of A. Desmare, it appears when he ar- 
“rived. to take gharge of the bank at Opelousasythat the first 
draft deggyn.by Lastrapes fréres, payable to Louis Vanhille, 
was hahded over to him by Mr, Saulthe old Cashier, as so 
- much cash, and “received from Saul and counted: as such. 
4° Desmare then.called on L. Lastr apes, one,.of the defend- ’ 
| . ants, andinformed him’ there was some mistake about itf as 
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ps - District: 'the draft was notendorsed, Lastrapes gave the one om. Saul 


on, payable to, and endorsed by his brother Louis L wh 
Desmare, as the agent of the bank, does not know, noF can (| ae 





Laeraivest-ax. he find out, that any consideration” Was given for thé first Oe 
draft... The secont 1 was’ given for the first. That iu” i AL 
the time of the date of this drafty Lastrapes had a regular: Yih 
account in bank, but it does not appear from the books of prov 
the bank, that°"any money was ever ‘paid. either to Las. 509. 
trapes or Vanhille for the said draft, nor that they had any 2: 
credit for it om theybank books. peat 

Desmare fartbe testifies, that it is the custom ef the benk , > endo 
not to give credit forthe draft, on the books, when there is, ite | 


no check drawn for the amount,of the draft, » oh 

There were two billsof exception, taken by the pin 

1. To the witness, Desmare’s. proving that.no consi 
ation was given for the draft ; or that the defendants recein. 
ed none. 

2. To the decision of the Court, aiioing the defend | 
ants’ objection to” are’s detailing the’ declarations of” 
Saul, made at ‘the time he received the draft’ from said 
Saul. 

1. Brownson hel dain for the plaintiff, cogtendedt— 

The. evidence of Desmare going to prove a want, of Com», 
sideration in the draft sued.on, was iinproperly admitted be: 
cause it. contradicts the admission om the face of’ the drat 
itself, that value was received... . 

2. The deaft sued on, was tratisferred to the plaintiff i | 
™ the ordinary ,Gourse of business, and was, received not 
subject to any equity between the parties. : 

3.. The only’ cases, i which a want of consideration can 
be pleaded, are in ordinary contracts’ where the instrument 
had been given through error 6r fraud, neither of.which is 
alleged here. A, 

4. The refusal of: the district judge to permit Doogie’ } 
thé’witness,ofdefendants, to detail the declarations made by 
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dt ‘Saubfit'the time of giving'the draft to witness if’ bank, is 

>, fs meus, because’ théinideclarations make part of the res 

DUE dle. 1 Starkie on"Ev. 36° 37°§.. 20°21. 

Garland and Simon‘for defendants ; argued, 

"WL. That thewant or failure of Cotisiderat ion of a promisory 
fate’ or bill of exchange might bé properly inquired into,and 
pfoved as between the payee and the maker, 3 Mat. NOS. 
599. 1 ib. N. S. 625. 8 ib. N. S. 556° 

‘2; That the consideration of a note-or bill might be w- 
‘| peached and the want of it enquired into, in the hands of an 
kW ‘ehdprsee who was privy to the tfansaction or had: notice of 

’ } it) 2'Starkie. Ev.9281. 12 Johnson 306. 12.Mar’ 402. 

3. That the drawer of abill may show'by parol evidence 

A he réceived no ‘consideration. for it. 3 Mar. 640—I. 

a ¥ WN. 8) 90—2Starkie,, Ev. 277. ® 

- 2°, The fact ofa bill being endorsed, is not’cénclusive evi- 

fe dence t that it does not belong to the payee. “Whe draft in 

this ease was not’ received in the’ordinary course. of busi- 

f "1668 : "and the bank did’ not get it from the payée, but the 

AP ker’ ; 

_ »5.-A bill ofexchange always imports» a Consideration ; 
shut it is not tothe formyor its being in writing, that(the Law 

“uh gives it this effect—it is to facilitate its ees Chitty 


. ont bills 9. ¥ 

b 66. THE words value received in a bill'or note are only 

ma facie évidence of consideration, and throws. the#bur- 
proof onthe defetidant. “7 Johnson 321. 












_ + 9 oi Re ee 





4 


P 


7 
PPS. rete one vill-be substituted'foranothersit is liable to. al 


"e’ iy ihcident. to the one, in lieu of which»it was givén. 

Wee ‘By, 292. 

, Martin Judge, delivered the opinion of the Coutt. . 

"= & yp Thistge, Suit-on'a bill of exchange, drawn as an accom- 

in. paper,given by the drawer to the cashier of the 

Wanksof Louisiana at Opélousas ;and by him sent. to, the 
iother bank, of which theyplaintiff is Cashier. The .de- 

fendants, the drawers, and endorsees denied any Considera- 
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Western District. 
September, 1830. 
Sere 
BookER 
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LASTRAPES& AL 
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Western District. tion was given for the bill. 
September, 1830 
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CASES "IN THE SUPREME COURT . 
Thiere“was a | Ferd ib and 





"judgment for the plaintiff and théidéfendants nate 


The testimony Shows that’ a bill of the same amo 


Lasvaarnedar the one sued on, subscribed by the‘same drawers, butt: ‘Hot, 





eid@rsed by the same, payee, Was handed arhonig ‘the bill,” 
and notes of the sbank, by the former, to thé present cashig 
of the Bank “at Opelousas, who called on the drawers with 
a request they would have’ it, endorsed. © They replied, ‘it 
was the oné drawai “in favor of the person whose name ap. 
pearedias the payee ; ‘and'they gaye another bill of the same 


“amountin favor of'anothet payee who endorsed it. ae 


Thése faets were deposed ‘to, by ethe new Cashier, whe 
said, nothin? an the books of the bank, Showed any peyrotuss 
by the former Cashier gfor.the’ bill—nor. Was “any made 
the (New Cashier.: that. bills, “were’¥often puircliiset 
by the forme @ashier without the intervention of the board, 
He paid iWheter often "without making any entry_on ty" 
books; or ieebiringtehy check or'reccipt } and’eyen® ‘when 
he placed full confidence*in the drawers he did so before the 
bill was’endorsed: oe 

On“his cross examination the withess deposed, thrat “the , 
drawer$iin “giving” thé second bill, sfated, they had ‘hot been 
paid. ‘the amount of the» first, but*he told then» this was. 
matter oftho Momcut, ashe, the witness had taken the bill 
as cashifrom his predecessor ‘to w hom the drawéts should 


e 


lookfor payment. he - 


« The appéHants’ courisel-has nd, that ‘py were efit at 


to.ainew ‘rialf and the judge erred “in gefusing “it. ij: 
have contendéd, the appellees havifig*given by thie ye 
amination, evidence, that” when the.appellants ‘Bivertlie 
cofid pill, they declared the consideration, ‘OF amo Ye the 
billewas not. paid them 3 and itis tot Bh s2 ne was 
paid afterwards. fa ae 

The. appellee’s counsél hag ied that the iowa we 
called upon by the new cashié®,!on*the-bebialf-of the bam 
for an endorsement which they were botifid to procure and 
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which the bank was entitled to demand, even if the forme, 
cashier had not paid the money—and by giving the new bill 
7. meonditionally, they admitted the bank’s right to the 


Hot amount of the bill. 

ilk 1. It has appeared to us in the absence of positive testi- 
ier mony, it was not easy to presume (from the mere circum- 
ith stance that cashiers, when they have full confidence in draw- 
it ers; pay them the amount of their bills, before they are en- 
ip- dorsed so as to transfer the payee’s title) that in the present 
ne case the cashier had such a confidence in the drawers and 
®@ paid them the amount of this bill. 

he The appellee’s counsel has urged that strong presump- 


tion of this arises from the delivery of the second bill to a 
‘person who denied the obligation of the bank to pay for it. 
We have deemed it best to remand the case for a new 


eins al 


i, @ trial. 

y It is therefore ordered adjudged and decreed that the 
4 & judgment of the District Court be annulled, avoided and re- 
% @ versed, the verdict be set aside. and the case remanded 
: with directions to the judge a quo to proceed therein accord- 
¢ — ing to Law: the appellee paying costs in this Court. 

n' | 

: GREIG §. vs. HATHERN: 

APPEAL FROM THE COURT OF THE FIFTH JUDICIAL 
' DISTRICT THE JUDGE OF THE SIXTH PRESIDING. 

M4 Where a person permits another, who is living about his house, and some- 
A times doing business for him, to have access to his bar and drink his glasses 
j without charge, in a subsequent settlement of the accounts between the 
. parties, the inn keeper will not be permitted to make out an account against 


such person for his bar-bill ; but such an account will be considered an 
after thought, and be disallowed. 
This suit is brought by the curator of the vacant succes- 
sion of James Keith deceased, against William Hathern to 
,2compell him to explain and settle a certain partnership trans- 
action which had existed between them in the life time of 
Keith, and to require _— to pay over to the suc- 


— 


: 
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Western District. 
I Septem ember, 1830. 
i of 
BooKkER 


LASTRAPESXAL 





In a suit between 
the endorsee, who 
is the holder, and 
the drawers and 
endorser of a bill 
of exchange, the 
consideration may 
be impeached, and 
the question whe- 
ther the drawer 
ever received con- 
sideration or pay- 
ment therefor? en- 
quired into. 

And where from 
the evidence it ap- 
pears doubtful whe 
ther the drawer of 
the bill has ever 
received value, or 
any consideration 
therefor, the case 
will be remanded 
for a new trial. 
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Western District. cessor such balance as due and owing on account of said 


CASES IN THE SUPREME COURT 


advances to Hathern, who kept a public tavern in Vermij. 
lionville, and also was occasionally to give his personal at. 
tention ; in consideration he was to have his boarding gratis 
and the profits of the tavern divided between them. 

On the 17th of June 1824, Keith advanced to Hathern 
$450 to be laid out in New-Orleans for merchandize and 


groceries for the use of the tavern and bar. On thels -f- 


September 1824, Keith further advanced $67, for which 
Hathern gave his receipt payable on demand. On the 23d 


October following Keith made a still further advance of . 


$190, and on the 23d December again advanced $25. 17 
for the purchase of a barrel of liquor. In February 1825, 
Keith advanced $133. 12, and in April a further advance 
of $81 '75, in liquors purchased in New-Orleans and deliy- 
ered over to Hathern: and also paid $8 for corn and ad- 
vanced $10 in cash, and Hathern’s due bill to one Eades, 
transfered Keith which remains unpaid ; Hathern also owes 
a balance of $63—making a total sum of $1028 78, due 
from Hathern to the succession of Keith. - 

The petitioner avers that a settlement has been repeat- 
edly demanded of Hathern, who still refuses to render an 
account and settle the same; wherefore he prays to be cited 
and compelled to explain the partnership, render an account 
settle and pay over whatever amount may be justly due to 
the succession of Keith. 

-Hathern in his answer denied any partnership had ever 
existed between him and Keith ; that in June 1824 when 
Keith made the advance of $450 to make purchases in New 
Orleans it was intended to have formed one between them, 
but when the goods arrived Keith refused, and he considered 
himself only personally bound to Keith for the amount of 
the advances made to him. 








In 1824 Keith entered into an agreement to make certain | 
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gginst Keith’s succession and demands judgment for it in 
‘his favor. 


gtate ; besides 1@barrels of liquor imported by Keith from 

New-Orleans and paid for by him, but which was not prov- 

edto them, as having been received by Hathern. The 

referees also reported $715 80 as due to Hathern from 

' Keith’s succession. In the account was an item of $250 

for Keith’s bar bill during the time he lived with Hathern. 

The referees reported a balance of $40 07 due Keith’s 

. state. On the motion to homologate the report, the plain- 

tiff’s counsel opposed the item of $250, for the amount of 
the grog bill, charged to Keith in defendant’s account. 

It was in proof that Keith drank much at the bar, but that 
no account had been taken of it, and no charge was made 
by the defendant while he lived there. There was no par- 
ticular partnership proved—but Keith always declared he 
had an interest in the profits of the tavern. 

The Court rejected the $250 item for the grog bill and 
gave judgment for the Plaintiff for 290 07 with costs. 

This cause was argued and explained to the Court by Mr. 
Brownson counsel for the plaintiff—and by Mr. Crow for 
the defendant. 

Mathews J. delivered the opinion of the Court. 

This suit is brought by the Curator of the vacant succes- 
sion of one James Keith, to recover from the defendant cer- 
tain sums alledged to be owing by the defendant to said suc- 
cession on account of advances of property and money made 
to him by the deceased during his life time. An account was 
rendered by the defendant consisting of various charges and 
amongst others one for drinking expenses amounting to 
$553 37 1-2 for about 16 months. 

The account was submitted to referees who deducted 


_ «Hathern annexes an account to his answer of $1019 17 Western pane 


5 
PY = - 
Grere &e. 


The Court referred the accounts between plaintiff and ietunns. 
*T defendant to referees—who found $755 87 due to Keith’s 
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Western District. about dne half ofthis item, and on the trial of the cause, the 
wen _ Court below struck off the-balance and rendered judgment 
Gree Se. in favor of the plaintiff, from which the defendant appealed, 


Harman. The only question presented to this Court for decision js 





Where a person 


permits another the judgment of the District Court. Wappears from the 


that is living about ; : 
his house’ and ‘¢Stimony that no account was taken or kept of the liquors 


sometimes doing furnished to the deceased ; or at that time the defendant in. 
business with him, : : 
to have access to tended to make any charge—as he directed his clerk not to 


8 Ha — take any account of it. The idea of making this charge ap- 


out charge, in a 
subsequent settle. Pears to have occurred as an after thought, and cannot be 


ment of the ac- permitted to destroy the previous liberality of the appellant. 
countsbetween the 4 ss 
parties, the innkee It-is not certain that the deceased would have drank so 


Pernice a much unless the potations had been furnished gratuituosly. 


- = for al It is therefore ordered, adjudged and decreed, that the 
for his bar-bill; but judgment of the District Court be affirmed with cost. 


such an account 
me considered 
an after-thought, 
and be disallowed. 


BANK OF LOUISIANA vs. STERLING & AL. 
APPEAL FROM THE COURT OF THE FIFTH JUDICIAL 
DISTRICT, THE JUDGE OF THE SIXTH PRESIDING. 

A promissory note begining ‘‘ I promise to pay,” 4c, and signed:by sev” 
eral persons, is several, as well as joint in its obligation, and the parties 
may be sued jointly and severally and judgment rendered in solido. 

Legal interest on sums discounted in bank, is the rate of banking inter- 
est, established by their charters. The maximum of interest on notes 
payable more than four months after date, at the Bank of Louisiana, is 9 per 
cent., which is the legal interest to be allowed on such judgments in its 
favor. 

This isan action on a promissory note, executed by Alis 
Demaret, Tutrix, &c. of the minors of Jefferson Caffery, 
deceased, and W. Stirling, asjoint makers, and Donelson 
Caffery as endorser, for $640 25, dated, Opelousas, 26th 
June, 1828, and discounted at the Branch Bank of the 
State of Louisiana, at Opelousas. The note reads “I pro- 
mise to pay to the order of Donelson Caffery &c.” but is 


to ascertain whether the facts of the case as proven, justify — 
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ged by two persons as drawers, already named. ; ‘The pt pei Ante 3 
pte was regularly protested for non-payment, and suit insti-  “ Ly aa, 
ijted against one of the makers, (Sterling) and the endorser Ban« or La. 
‘is Bf pthe Parish of St Mary, at the May term, 1830. ornate on. 
ify The defendant, Stirling, plead that he was only a security, 
the ff wp that the principal should be joined, and also prayed and 
m3 chimed the right of discussion on the property of the prin- 

cipal, before he be made responsible. The plea of discus- 

gon, and joinder of the principal, who resided in a different 
Parish was overruled. 

The defendant Caffery, answered separately, by saying 
the blank note on which his endorsement had been obtained, 
was filled up for a larger sum than he had agreed to endorse 
for, and prayed that the makers of the, note be made liable 
0 him for any loss he might sustain. 

There was judgment for the plaintiff, for the amount of 
the note, with nine per cent. interest and costs. 

The defendant Sterling appealed. 

Lewis §; Brownson for plaintiff. This case is a clear 
one for the plaintifts— 

1. Where two or more persons sign a note or obligation, r 
beginning with the phrase or words “ I promise to pay, &c.” 
they are jointly and severally bound. Chitty on Bills, Edi- 
tion of 1821, p. 433. 

2. The Bank is entitled to charge interest on all notes and 
obligations, payable four months after date, at the rate of 
nine per cent. from the time they are due, until paid. La. 
Code, 2895. 1 Moreau’s Dig. 50. — 

Bowen for defendants. There are two questions.in this 
case. 1. Willa person signing with the drawer of a note 
or obligation, beginning with the phrase “I promise to pay, 
&e.” be bound as a principal in solido, or only as common 
surety ? 

2.. Can the Bank receive interest at the rate of nine per 
cent. on its notes or bills, after they become due and protes- 
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w. eee ‘ , ; 
pool Bie ted, when it has already charged and received this rate of 
~~ _ interest from the date of’ the discount until due ? 


Bank op La. | Martin J. delivered the opinion of the Court. . 


Srerurme gar. The Bank sues one of the makers, and the endorser of 


an accommodation note, by them discounted. 

The first defendant resisted the clainwon the ground that 
he subseribed the note as the second obligor, and must be 
consequently viewed as the surety of his co-obligor alone, 

The other defendant admitted his endorsement, but con. 
tended he was liable on the failure of the makers only. 

There was judgment against both defendants in solédo and 
they appealed. 

The appellants’ counsel has insisted— 

1. The first defendant was liable for one half of the sum 
mentioned in the note, as the note is a joint one only. 

2. The Court erred in allowing interest at the rate of nine 


A promissory note Per cent, 
ear a t I. The note though subscribed by two individuals is wor. 


a ai u ded in the singular—* I promise to pay:” If a note signed 
several as well as by several persons and begin, “I promise to pay &c,” it is 
Gon aia oe several as well as joint ; and the parties may be sued joint- 
jolt Pier ly and severally. Chitty on Bills, Ed. 182k, 433. 

ly and judgment J]. The note wasduly protested, and notice was duly 
——— given. Legal interest was therefore to be allowed. 


Legal interest on Legal interest on sums discounted by Banks is, that estab- 
sums discounted in ji hog by their charters. La. Code, Art. 2895. 


Bank, is the rate 


po Renee ed by ‘The plaintiffs’ charter establishes mine per cent. as the 


ag The maximum of interest which they may take on loans and 
— discounts. 1. Moreau’s Dig. 50, sec. 12.—When a note 
; more ,, : e ° 
og a months like the present is payable more than four months after dis- 
Bank or euciane, count or loan, We therefore think that the District Judge 
which ie the Tegal did not err in considering nine per cent as the rate of inter 
a ae to be = est established by the charter, in the present case, and con- 
jodgments in its sequently as the legal interest stated in the Code. 

a8 It is therefore ordered, adjudged and decreed that the 


judgment be affirmed with costs. 
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OF THE STATE OF LOUISIANA. 


HUDSON 0s, DANGERFIELD & AL. 
APPEAL FROM THE COURT OF THE FIFTH JUDICIAL 


PISTRICT, THE JUDGE OF THE SIXTH PRESIDING. 


- Nothing in our jurisprudence authorises two executions issuing at the 
yne time on one judgment, whatever be the number of persons against 
yhoin a joint recovery is had ; and though they reside in different Parishes. 

Where two executions issue, one after the other, on the same judgment, 
ithough to different Parishes, the second is irregular; but nothing ought to 
pevent the execution of the first one. 

: two executions issue simultaneously on the same judgment, and one of 
them be"acted on, the other may be enjoined if attempted to be enforced also. 

Itis not enough to show mere irregularity to obtain an injunction—inju- 
fyto the applicant, or apprehension of it, alone can authorise a resort to 
this extraordinary remedy for relief. 

Relief by injunction is an equitable remedy, and those who seek equity 
must do equity. 

An injunction will not be dissolved, even if ever so irregularly obtained, 
fit appears from the circumstances of the case, the party by an immediate 
pplication would be entitled to a new one. 


A judgment was obtained at the fall term 1829 of the 
District Court of St. Martin by Elizabeth M. Dangerfield, 
Executrix of H. Dangerfield, and against the heirs of Charles 
M. Thruston for $1838 '78, with interest and costs. There 
were two heirs Alfred and Edmund Thruston. The peti- 
toner was the wife of Alfred now deceased, and as such 
became his representative and heir. A fi fa was issued 
against the property of the plaintiff as the heir of Alfred 
Thruston, on the 12th December 1829, which was returned 
not executed on the 18th of January following. Two alias 
ft fas were then taken out—one directed to the Parish of 
St. Martin and the other to St Mary, but corresponding in 
form and amount with the one returned. The Sheriff seized 
several negroes on the one directed to St Mary, belonging to 
the petitioner. She obtained an injunction on the ground 
that the execution issued irregularly. 1. Because execu- 
tions must strictly pursue the judgment, which these do not, 
by requiring interest when the judgment does not. 2. That 






Hupson 
v8. 
DaNGERFIELD 
& AL. 






































































_. CASES IN: THE SUPREME COURT 


Western mo no party is entitled to more than one execution at the same judg 
Pw time. the ¢ 
Hupson The answer sets up that a partition of the succession wa the’! 

om made between Alfred and Edmund Thruston as the heirs, 339, 

& as. and that the share allotted to Edmund remained in the Parish ¥ 
of St. Martin, and the share of Alfred was removed to § heit' 


Mary. The judgment being against the heirs of the suc jude 
cession of C. M. Thruston, and the succession having been éach 


partitioned and divided between them, it wasdeemed ne B 
cessary and proper to issue an execution to each Parish, d. § .. -qy 
recting acredit of one half the judgment to be endorsed ‘agait 
on each execution. after 


The execution which was levied on the share of the suc N. § 
session allotted to the petitioner’s late husband, Alfred Thrus § jong 
ton, is the one enjoined. There was judgment perpetuating of S 
the injunction on the ground that the execution issued im. § gt, } 
providently ; reserving to the defendant Dangerfield, the right § yon 
of ascertaining by any legal means the extent of the plaintiff's Berti 
liability under the judgment against Thruston’s heirs. 7T 

The defendant in the injunction appealed. the 

Brownson for plaintiff in injunction. The execution must © judg 


follow the judgment, and two executions cannot issue at the’ judg 
same time to different Parishes. The judgment condemned §  gytic 
Thruston’s heirs jointly, each one for his virile portion. It T 
is not a judgment ti solido which condemns each one for the § reser 
whole. | havi 

2. The attorney for plaintiff in execution cannot order | defe 
execution against one, representing one branch of the heirs, T 


and at the same time order execution against joint pro- | whic 
perty of the succession in an other Parish. Code of Prac. . 


Art. 625—629. te 

Bowen for defendants and in reply. The execution pur- we 
sued the body of the judgment. It issued against the heirs J wo, 
representing one half the succession in one Parish; and those } tion 


representing the other half in another Parish. That if the 
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OF ‘THE’ STATE OF LOUISIANA. 


65 
judgment is joint, and the heirs have not claimed a division, bei 
the execution may be levied on the mass of the successionm ==. ~~ 
the’harids of the ‘heirs. ' 2'Tidd’s Prac. 910—912. 8 John —Hurson 
939, 2, Caines 250.' Code of Procedure Civil 208—211. SS 

‘Whiere the property of the succession in the hands of the 
heirs is divided into two masses—two executions or a joint 
judgment may be issued against the whole, and be levied on 
éach ‘half as was done in this case. 

-(Martin J. delivered the opinion of the Court. 

The petitioner states that the present defendant obtaine@® 
‘against the present plaintiff and others a judgment which was 
afterwards affirmed’by the Supreme Court—[See 8 Mar. 
N.S. 232] on which she took out two [duplicate] execa- 
‘tions—one of which was directed to the Sheriff of the Parish 
of St. Mary ; and the other to the Sheriff of the Parish of 
St. Martin : that in the former, the Sheriff levied his execu- 
tion on several slaves of the present plaintiff, which are ad- 
‘vertised for sale. 

‘The petition concludes with a prayer for an injunction, on 
the ground that neither of the executions follow the 
judgment ; as they direct a levy of interest, of which the 
judgment does not speak—and on the ground that two exe- 
cutions cannot issue at the same time on one judgment. 

The injunction was made perpetual ; but the right was 
reserved to the plaintiff in the execution; to an alias, after nied 

othing in our 


having ascertained the part of the judgment for which the jurisprudence au- 
thorises two exe- 


defendant in execution is liable. The former appealed. cations issuing st 
’ ; ' r 

The record shows that the executions follow the judgment ma seal 

which allows interest. . whatever be the 


number of persons 


; ee : ° inst whom 
The case is that of defendants residing in different Par. °&* Biemoncn s 


ishes, against whom there is a joint recovery. Duplicate had, slthough they 
; ¥ , . reside in different 
executions were taken, on the back of which, instructions Parishes. 


were given to the Sheriffs’ respectively to levy the propor- wane an 


. aaa . ° . after the other, on 
= by the defendants residing in their respective the same jedguicnt 
arisnes. 
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CASES IN THE SUPREME COURT. 


Western. Distt This mode of proceeding is certainly more expeditions 
‘September, 8: shan correct. Nothing in our jurisprudence authorises two 
Hupson _— executions issuing at the same time on one judgment, what. 
08. ‘ . 
Danerrriecy ever be the number of persons against whom it may have 
& 4% _ been obtained : although the injury which may resultfrom the 
although to differ- mode resorted to, in the present case is not very obvious, 
pdr oe If one of the executions issued after the first—the irregu. 
te larity is in the second only ; and nothing ought to prevent 
ecution of the first the execution of the first. If they be issued simultaneously, 
"if two execugand one of them, alone, asin the present case, be acted upon, 


a sapinge thé execution of the second, if attempted may be enjoined; 


ll sons Dut neither justice or equity forbid proceedings on the other, 
acted on, the other It is not enough to obtain an injunction to show irregu 
yo Aor larity—injury to the applicant or apprehension of it, can 
Rieeel sieo. ugh Sone authorise a resort to this extraordinary relief. 





It is not eno’ 
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DIS 

In ex 

for relief, ty thus enjoined has a right to proceed to a new levy by tak. § sie to 

Pym ben re ing out an alias or a pluries, or 

ogee The apprehension that the second execution might be levi- T. 
must d do equity. ed on the applicant’s property in St. Martin, might have on 

wilt ot we deeol, justified an injunction to the Sheriff of that Parish. 

; bonds 
hig even "typed Relief by an injunction is an equitable remedy, and those had | 
amg iy ena who seek for equity must do equity themselves. In 
stancesof the case, It is therefore ordered, adjudged and decreed that the 35) 
immedi pie judgment of the District Court be annulled, avoided andre J 4. , 
tion would be en- versed ; alid that the injunction be dissolved—the defend- moe, 


titled to a new one. 


ants paying costs in both Courts. 


